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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations to Supreme Court decisions posted to 
Lexis Advance through April 15, 2021. Annotations are taken from decisions or 
articles that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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CONSTITUTION OF THE STATE OF 
TENNESSEE 


[ADOPTED IN CONVENTION AT NASHVILLE, FEBRUARY 23, 1870. 
PROCLAIMED AND IN EFFECT, MAY 5, 1870, 
AS AMENDED.| 


ARTICLE I 
DECLARATION OF RIGHTS 


Sec. 3. Freedom of worship. 


Attorney General Opinions. 

Legislation that requires all vehicle registra- 
tion plates to bear the language “In God We 
Trust” would be constitutionally suspect under 
the Establishment Clause, the Free Exercise 
Clause, and the Free Speech Clause of the First 
Amendment, as well as Tenn. Const. Article I, 
Sections 3 and 19. However, legislation that 
gives vehicle owners the option of selecting a 
vehicle registration plate bearing the language 
“In God We Trust” would be constitutionally 
defensible. OAG 17-21, 2017 Tenn. AG LEXIS 
20 (3/23/2017). 

A judge who impartially applies state anti- 
discrimination law, as written and enacted by 
the General Assembly, is fulfilling the judicial 
duty to “uphold and apply the law,” not mani- 
festing bias or prejudice or engaging in harass- 
ment. Tenn. Sup. Ct. R. 10, Rule 2.3 does not, 
nor could it, prevent a judge from faithfully 
applying that law in a case before the court. 


Tenn. Sup. Ct. R. 10, Rule 3.6 does not establish 
a religious test that excludes from office mem- 
bers of any religious organization, including 
ones that disapprove of or condemn homosexu- 
ality. Rule 3.6 is inapplicable to membership in 
religious organizations. OAG 18-17, 2018 Tenn. 
AG LEXIS 16 (4/3/2018). 

Proposed legislation, HB 600/SB 1250, 111th 
Tenn. Gen. Assem. (2019), which would provide 
a definition of “anti-Semitism” that institutions 
of higher education and local education agen- 
cies (LEAs) in Tennessee would be required to 
use when investigating and enforcing antidis- 
crimination laws and policies, does not regulate 
speech or religious activity directly. And if it 
becomes law, institutions of higher education 
and local education agencies in the State will be 
required to implement it in a manner consis- 
tent with the state and federal Constitutions. 
OAG 19-06, 2019 Tenn. AG LEXIS 6 (4/16/ 
2019). 


Sec. 4. No religious or political test. 


Attorney General Opinions. 

A judge who impartially applies state anti- 
discrimination law, as written and enacted by 
the General Assembly, is fulfilling the judicial 
duty to “uphold and apply the law,” not mani- 
festing bias or prejudice or engaging in harass- 
ment. Tenn. Sup. Ct. R. 10, Rule 2.3 does not, 
nor could it, prevent a judge from faithfully 


applying that law in a case before the court. 
Tenn. Sup. Ct. R. 10, Rule 3.6 does not establish 
a religious test that excludes from office mem- 
bers of any religious organization, including 
ones that disapprove of or condemn homosexu- 
ality. Rule 3.6 is inapplicable to membership in 
religious organizations. OAG 18-17, 2018 Tenn. 
AG LEXIS 16 (4/3/2018). 


Sec. 5. Elections to be free and equal — Right of suffrage. 


NOTES TO DECISIONS 


4. Extent of Legislative Control. 
Registered voters without special vulnerabil- 
ity to COVID-19 were unlikely to succeed on 
their claims that the State’s construction of 
T.C.A. § 2-6-201(5)(C) and (D) violated Tenn. 


Const. art. 1, § 5, where the burden on the 
right to vote was moderate given that the risk 
for in-person voting was significantly less than 
for those vulnerable to the virus, and when 
weighed against the State’s interests in voter 


te 


Art. I, § 6 


fraud prevention, fiscal responsibility, and fea- 
sibility, the moderate burden placed on the 
right to vote was justified. Fisher v. Hargett, 
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604 S.W.3d 381, 2020 Tenn. LEXIS 283 (Tenn. 
Aug. 5, 2020). 


Sec. 6. Trial by jury — Qualifications of jurors. 


» NOTES TO DECISIONS 


ANALYSIS 


12. Rights Not to Be Impaired. 

16. —Unanimity. 

26. Validity of Particular Statutes. 
35. Instructions. 


12. Rights Not to Be Impaired. 


16. —Unanimity. 

Defendant did not argue prior to appeal that 
the State was required to make an election, 
which waived the issue, but in any event, he 
would not be able to show that his substantial 
rights were violated because he elected to pro- 
ceed with a bench trial and thus he could not 
claim that his constitutional right to a unani- 
mous jury verdict was violated. Furthermore, 
the State only offered proof of one rape, and no 
election was required, and the trial court 
clearly identified the factual bases for the two 
aggravated sexual battery convictions. State v. 
Haven, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. June 19, 2020). 


26. Validity of Particular Statutes. 
Punitive damages bar set forth in T.C.A. 
§ 29-39-104 violated individual right to trial by 
jury set forth in Tennessee Constitution. Lin- 
denberg v. Jackson Nat’! Life Ins. Co., 912 F.3d 
348, 2018 FED App. 280P, 2018 U.S. App. 
LEXIS 36097 (6th Cir. Dec. 21, 2018), cert. 
denied, 205 L. Ed. 2d 385, 140 S. Ct. 624, — 
U.S. —, 2019 U.S. LEXIS 7399 (U.S. Dec. 9, 
2019), cert. denied, Tennessee v. Lindenberg, 
205 L. Ed. 2d 385, 140 S. Ct. 6385, — U.S. —, 
2019 U.S. LEXIS 7511 (U.S. Dec. 9, 2019). 
Statutory cap on noneconomic damages does 
not violate the right to trial by jury under the 


Sec. 7. Unreasonable searches and 


Law Reviews. 

Constitutional Law — Fourth Amendment — 
Police Dog Sniffs and “Completing the Mis- 
sion”: Rodriguez v. United States, 135 S. Ct. 
1609 (2015), 83 Tenn. L. Rev. 689 (2016). 

The Illusory Constitutional Protection of “No 
Trespassing Signs in Tennessee, State v. Chris- 
tensen, 517 S.W.3d 60 (Tenn. 2017), 12 Tenn. J. 
L. & Pol’y 287 (2018) 

Fourth Amendment and No Trespassing 
Signs - State v. Christensen: An Unreasonable, 
Reasonable Expectation, 49 U. Mem. L. Rev. 
617 (Winter 2018). - 


Tennessee Constitution because the right to 
trial by jury under the Tennessee Constitution 
is satisfied when an unbiased and impartial 
jury makes a factual determination regarding 
the amount of noneconomic damages, if any, 
sustained by the plaintiff; that right is not 
violated when a judge then applies, as a matter 
of law, the statutory cap on noneconomic dam- 
ages. McClay v. Airport Mgmt. Servs., LLC, 596 
S.W.3d 686, 2020 Tenn. LEXIS 84 (Tenn. Feb. 
26, 2020). 


35. Instructions. 

Trial court did not err by denying defendant’s 
request for a special jury instruction on the 
right of parents and guardians to use corporal 
punishment when disciplining children be- 
cause the instructions provided by the trial 
court contained a complete and correct state- 
ment of the law and the evidence adduced at 
trial did not support the giving of a special 
instruction on a parent’s right to use corporal 
punishment. State v. Cooke, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 550 (Tenn. Crim. App. 
July 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 761 (Tenn. Dec. 5, 2018). 

Trial court properly instructed the jury on 
the law of criminal responsibility because the 
evidence adduced at trial established that de- 
fendant assumed the role of the victim’s father; 
defendant’s name was listed in the father’s 
portion of the victim’s school enrollment form, 
defendant was present for school drop off and 
pick up, and he undertook the discipline of the 
victim by spanking him. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— $.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 


seizures — General warrants. 


Attorney General Opinions. 

A blanket random drug testing policy for all 
county employees and elected officials would 
violate the Fourth Amendment of the United 
States Constitution, as well as Tenn. Const. 
Article I, Section 7. OAG 17-23, 2017 Tenn. AG 
LEXIS 23 (3/31/2017). 

If a law enforcement officer enters the license 
plate number of a moving vehicle into the 
insurance verification program and the pro- 
gram returns an “unconfirmed” result, the offi- 
cer does not automatically have reasonable 
suspicion that the vehicle is uninsured. 


3 DECLARATION OF RIGHTS 


Whether reasonable suspicion exists is a highly 
fact-dependent inquiry, and the operation and 
details of the insurance verification system at 
the time of the reading would determine 
whether an “unconfirmed” result constituted 
reasonable suspicion in any given case. Fur- 
thermore, driving an uninsured vehicle is not a 
stand-alone crime in Tennessee, and, therefore, 
under current Sixth Circuit precedent, reason- 


ATL wit 


able suspicion that a moving vehicle is unin- 
sured is not legally sufficient justification to 
stop the vehicle. Because the failure to insure 
the vehicle is only a civil violation punishable 
by a civil fee, the law enforcement officer would 
need to have probable cause — not just reason- 
able suspicion — that the vehicle was unin- 
sured in order lawfully to stop the vehicle, OAG 
20-08, 2020 Tenn. AG LEXIS 7 (4/27/2020). 


NOTES TO DECISIONS 


ANALYSIS 
5. Warrants. 
6. —In General. 
6.5. —Execution. 
i —Motion to Suppress. 
9. —Probable Cause. 
10. —Informants. 


11. —Affidavits. 

14. —Requisites. 

15. —vValidity. 

18. Search and Seizure. 
22. —Probable Cause. 
25. —Automobiles. 

. ——Dog sniff. 

26. —Consent. 

27. —Blood Samples. 

29. —Investigative Stops. 
30. —Mandatory Drug Testing. 


31. —Premises. 

31.5. —Parolee. 

32. —Probable Cause. 

32.5. —Probationer. 

33. —Consent. 

34. —-—Third-party Consent. 
35. —Incident to Lawful Arrest. 
36. — Sobriety Checkpoints. 
37. —Plain View. 

39. —Civil Investigative Demands. 
39.5. —Reasonable suspicion. 


40. Warrantless Arrest. 

41. —Probable Cause. 

44, Standing. 

45. Exigent Circumstances. 
50. Admissibility of Evidence. 
51. Exclusionary Rule. 

. —Good Faith Exception. 
52. —Inevitable Discovery. 
53. Duty of Trial Court. 

54. Appellate Review. 

55. Reasonable Suspicion. 
56. Expectation of Privacy. 
57. Seizure of Person. 

60. Community Caretaking. 
61. Agent of State. 


5. Warrants. 


6. —In General. 

Trial court properly granted defendants’ mo- 
tion to suppress drugs and drug paraphernalia 
seized from their homes pursuant to search 


warrants because the warrants were invalid 
under the Fourth Amendment, as the district 
circuit court judge who issued the search war- 
rants lacked jurisdiction to issue search war- 
rants for defendants’ residences that were lo- 
cated in a different judicial district. Nothing in 
the record established that the issuing judge 
obtained jurisdiction to issue the search war- 
rants by interchange, designation, appoint- 
ment, or other lawful means. State v. Frazier, 
558 S.W.3d 145, 2018 Tenn. LEXIS 537 (Tenn. 
Sept. 26, 2018). 


6.5 —Execution. 

Police officer’s failure to abide by the terms of 
the search warrant during its execution ren- 
dered the blood draw unconstitutional where 
the search warrant required that the blood 
draw take place in the first county, but the 
officer transported defendant to a_ second 
county where the blood draw occurred, and the 
nurse who drew defendant’s blood was not 
qualified to draw blood in the first county. State 
v. Nunnery, — S8.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 622 (Tenn. Crim. App. July 13, 
2017). 

Legality of the initial entry into defendant’s 
motel room was not dispositive of the suppres- 
sion issue because law enforcement subse- 
quently obtained a warrant to search the room 
and because defendant did not challenge the 
validity of the search warrant on appeal. State 
v. Green, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
388 (Tenn. Aug. 16, 2019). 

Trial court did not err by denying defendant’s 
motion to suppress a hammer that was found 
while executing a search warrant because the 
search did not exceed the scope of the warrant, 
as after the officers found the clothing that 
defendant had just washed hanging to dry, they 
continued to search a closet where they found 
the hammer, which the court found to be rea- 
sonable since the officers had gone to defen- 
dant’s residence to search for his clothing and 
shoes. State v. Hernandez, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
May 15, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 470 (Tenn. Sept. 18, 2019). 


Art. I, § 7 


7. —Motion to Suppress. 

In a case in which “process” had to be issued 
upon the application of the district attorney 
general of the district, defendant’s motion to 
suppress was properly denied because the leg- 
islature intended the issuance of “process” in 
this statute to refer to the Tennessee Protection 
of Children Against Sexual Exploitation Act’s 
injunction and forfeiture provisions, and, thus, 
“process” did not include a search warrant; and, 
if “process” included search warrants, the “ex- 
cept as otherwise provided” language of this 
statute would allow law enforcement to apply 
for a search warrant otherwise because law 
enforcement officers were authorized to request 
a search warrant under the rules of criminal 
procedure. State v. Miller, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
July 3, 2017). 

Trial court properly denied defendant’s mo- 
tion to suppress evidence a fellow dispatcher 
discovered because there was no Fourth 
Amendment violation in the discovery of im- 
ages on defendant’s cell phone, and thus, the 
subsequent searches and seizures of his phone 
and computer were not tainted by any illegal- 
ity; the dispatcher was not acting with the 
government’s knowledge or acquiescence and 
was motivated solely by his own private intent 
to play a joke on defendant when he discovered 
the images. State v. Spray, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 874 (Tenn. Crim. App. 
Sept. 26, 2017), review denied and ordered not 
published, — S.W.3d —, 2018 Tenn. LEXIS 66 
(Tenn. Feb. 14, 2018). 

When officers entered the curtilage of defen- 
dant’s home and retrieved trash bags from the 
trash can, they entered a constitutionally pro- 
tected area and gathered evidence through an 
unlicensed physical intrusion, such that the 
trash pull was an unconstitutional, warrant- 
less search; as the information remaining in 
the affidavit after the information relating to 
the trash pull was redacted was insufficient to 
establish probable cause, the trial court prop- 
erly granted defendant’s motion to suppress. 
State v. Weatherly, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 385 (Tenn. Crim. App. May 
17, 2018). 

Defendant’s motion to suppress was properly 
denied because an occupant of the residence 
with defendant accepted a package containing 
narcotics addressed to defendant being placed 
on the front porch, although she denied being 
the recipient of the package, and offered to take 
the package back to the delivery company; and 
her actions constituted constructive possession 
and the necessary triggering event to allow the 
search warrant to be executed as she had the 
ability to exercise control over the package. 
State v. Bronson, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 288 (Tenn. Crim. App. May 
2, 2019). 
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Trial court did not err by denying defendant’s 
motion to suppress, even though the officers’ 
knock and talk at the motel room door went 
beyond a consensual encounter, because the 
officers had a warrant for the co-defendant’s 
arrest and they had reason to believe that he 
was in the motel room due to tips they were 
given. State v. Jones, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 151 (Tenn. Crim. App. Feb. 
27, 2020). 


9. —Probable Cause. 

Evidence recovered from a motel room was 
admissible because it was obtained pursuant to 
a warrant not at issue on appeal; it appeared 
there was probable cause to support the search 
pursuant to the search warrant because the 
affidavit alleged that officers smelled mari- 
juana emanating from defendant’s room. State 
v. Green, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
388 (Tenn. Aug. 16, 2019). 

Defendant’s motion to suppress was properly 
denied as probable cause existed for a search 
warrant because the facts in the affidavit cre- 
ated a sufficient nexus between defendant’s cell 
phone and the victim’s homicide as the affiant 
explained that a cell phone was recovered from 
defendant when he was arrested, that the cell 
phone had communications regarding the ho- 
micide, and that defendant had his cell phone 
at the time of the homicide. State v. Almahm- 
mody, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 515 (Tenn. Crim. App. Aug. 23, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
39 (Tenn. Jan. 15, 2020), cert. denied, Almahm- 
mody v. Tennessee, 207 L. Ed. 2d 146, 140S. Ct. 
2810, — U.S. —, 2020 U.S. LEXIS 2865 (U.S. 
May 26, 2020). 

Trial court did not err by determining that 
the information in the search warrant affidavit 
was not stale and that probable cause existed 
for the issuance of the warrant, even though 
seven months passed between the officer’s re- 
ceipt of the relevant information and the issu- 
ance of the search warrant, because the speci- 
fied IP address was used for downloading and 
sharing child pornography, and the IP address 
was assigned to defendant, who was the inter- 
net service subscriber at the location to be 
searched. State v. Owens, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 176 (Tenn. Crim. App. 
Mar. 9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 330 (Tenn. June 3, 2020). 


10. —Informants. 

Defendant’s motion to suppress was properly 
denied because, while a search warrant affida- 
vit provided no basis of knowledge for an infor- 
mant’s information, thus failing the Aguilar- 
Spinelli test, the affidavit satisfied the 
applicable totality-of-the-cireumstances test by 
stating sufficient police corroboration to cure 
the informant’s unreliability, thus providing 
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sufficient probable cause. State v. Ferguson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Feb. 26, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 334 
(Tenn. June 8, 2018). 

Trial court properly determined that the in- 
formation as to the credibility and veracity of 
the confidential informant (CI) in the affidavit 
supporting the search warrant was correct be- 
cause the CI had been used on prior occasions, 
the police independently corroborated much of 
the information that the CI provided to the 
police, and nothing indicated that the CI was 
under the influence of heroin when he bought 
heroin from the seller. State v. Haithcote, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 550 
(Tenn. Crim. App. Aug. 11, 2020). 


11. —Affidavits. 

Defendant’s motion to suppress was improp- 
erly granted because the affidavit in support of 
the search warrant gave rise to probable cause 
as it established the informant’s veracity and 
basis of knowledge because the affidavit indi- 
cated that the informant had been to a resi- 
dence and had purchased synthetic cannabi- 
noids from defendant; officers staked out 
defendant’s residence and observed a car pull 
up, they stopped the car and searched it, they 
found marijuana in the car, and defendant’s 
girlfriend, who was in the car, told police that 
defendant sold synthetic cannabinoids; and de- 
fendant’s sister-in-law told officers that she and 
defendant’s brother had gotten synthetic can- 
nabinoids from defendant. State v. Starnes, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 986 
(Tenn. Crim. App. Nov. 29, 2017). 

Denial of defendant’s motion to suppress was 
appropriate because the search warrant at is- 
sue was valid as the affidavit of an investigator 
detailed that a confidential informant entered 
defendant’s home and bought drugs from defen- 
dant and that the investigator monitored the 
transaction over audio. While the investigator 
was imprecise in the investigator’s language, 
the investigator’s statement was not a misrep- 
resentation, and defendant failed to establish 
that the investigator recklessly included false 
information in the affidavit. State v. Hartsfield, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 118 
(Tenn. Crim. App. Feb. 20, 2018). 

Trial court properly denied defendant’s mo- 
tion to suppress the results of his blood draw 
because the affidavit in support of the search 
warrant contained sufficient information to es- 
tablish probable cause for the search; a second 
officer corroborated a deputy’s account of defen- 
dant’s having lost his balance when he first 
exited his vehicle and of the alcohol smell in the 
vehicle and in a cup, which contents had spilled 
onto the floorboard of the vehicle. State v. 
Jones, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. Mar. 27, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, although counsel 
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was deficient for failing to file a motion to 
suppress evidence of methamphetamine manu- 
facturing based on the methamphetamine and 
ion scan obtained from the July 13 search of 
defendant’s home as the information in the 
affidavit did not establish probable cause to 
believe that evidence of manufacturing meth- 
amphetamine would still be in the home at the 
time of the search, she failed to show that 
suppression of that evidence would have 
changed the outcome of her trial. Bates v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 26 
(Tenn. Crim. App. Jan. 16, 2019). 

Defendant was not entitled to suppress the 
statement which defendant made to a police 
officer during a search of defendant’s home 
because probable cause exited for a magistrate 
to issue a search warrant in that the informa- 
tion in the affidavit supporting the search was 
not stale and defendant failed to establish any 
prejudice as a result of a police investigator’s 
testimony at the suppression hearing. State v. 
Boykin, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 124 (Tenn. Crim. App. Feb. 21, 2019). 

Information in the affidavit established a 
nexus between defendant’s cell phone and the 
criminal activity, as well as probable cause to 
believe that defendant’s cell phone was used in 
the perpetration of the offense and that evi- 
dence of the offense would be on the cell phone 
because the affidavit identified the cell phone 
as belonging to defendant and stated that, 
according to one of the victims, defendant uti- 
lized the cell phone to contact the victim’s 
brother during the victim’s abduction. The 
brother confirmed that after he received a call 
from the victim reporting the abduction, he 
received a call from a private number and 
spoke to an unknown male, who threatened to 
harm the victim if he did not pay $30,000. State 
v. Brown, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 220 (Tenn. Crim. App. Apr. 8, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
387 (Tenn. Aug. 15, 2019). 

Trial court had probable cause to issue the 
search warrant for defendant’s DNA because 
the affidavit stated that defendant, by his own 
admission, went to the victim’s home on the day 
of the murder to check on her, he said she did 
not answer, so he then went back home, and 
immediately washed his clothing and shoes, 
and defendant’s girlfriend saw what appeared 
to be blood on his arm. Defendant told two 
separate witnesses about a dream in which the 
victim was murdered by a suspect beating her 
with a hammer, he told his girlfriend that the 
police confiscated the “wrong” hammer, police 
took fingernail scrapings from underneath the 
victim’s fingernails and DNA testing showed 
two profiles: one male and the other the vic- 
tim’s. State v. Hernandez, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
May 15, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 470 (Tenn. Sept. 18, 2019). 
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Trial court did not err in its determination 
that the information contained in the affidavit 
was sufficient to establish probable cause for 
the issuance of a search warrant because the 
affidavit established the confidential infor- 
mant’s basis of knowledge in that he knew 
defendant sold methamphetamine, he had been 
at defendant’s residence within the last 72 
hours, and while at the residence had seen 
methamphetamine in defendant’s possession, 
which was enough to establish a sufficient 
nexus between the criminal activity, the place 
to be searched, and the items to be seized. State 
v. Borden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 515 (Tenn. Crim. App. July 27, 2020). 

Nexus of activity at the seller’s home and the 
conduct of the confidential informant (CI) were 
not too remote to establish probable cause to 
obtain a search warrant and an arrest warrant 
of defendant because the drug sale, during 
which defendant provided heroin to the seller 
who sold it to the CI, was closely monitored and 
the search warrant was issued the same day as 
the sale. State v. Haithcote, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 550 (Tenn. Crim. App. 
Aug. 11, 2020). 

Trial court erred in denying defendant’s mo- 
tion to suppress evidence obtained pursuant to 
a search warrant for the contents of defendant’s 
cell phone because the warrant lacked the re- 
quired particularity as the affidavit sought an 
unfettered search of all data on the cell phone 
and did not specify the specific types of data 
which had relevance to the investigation or the 
factual basis for the affiant’s belief that the 
data existed. The error was harmless beyond a 
reasonable doubt as the proof at trial of defen- 
dant’s guilt was overwhelming. State v. 
McLawhorn, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 686 (Tenn. Crim. App. Oct. 20, 
2020). 


14. —Requisites. 

Defendant’s motion to suppress the evidence 
of defendant’s blood alcohol concentration level 
obtained pursuant to a search warrant was 
properly granted because, based upon the 
court’s discrediting the testimony from the 
magistrate and the officer, the inconsistent tes- 
timony of each witness, and the absence of a 
definitive explanation for the time of issuance 
discrepancies during the suppression hearing, 
the record did not preponderate against the 
trial court’s determination that the discrepan- 
cies were not mere technical violations or good 
faith mistakes. State v. Collier, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 1036 (Tenn. 
Crim. App. Dec. 15, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 221 (Tenn. Apr. 
18, 2018). 


15. —Validity. 

Because the holding that the execution of 
search warrants was unconstitutional was 
based on a violation of the United States and 
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Tennessee Constitutions, the Exclusionary Re- 
form Act, T.C.A. § 40-6-108, did not apply. 
State v. Frazier, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 861 (Tenn. Crim. App. Sept. 25, 
2017), affd, 558 S.W.3d 145, 2018 Tenn. LEXIS 
537 (Tenn. Sept. 26, 2018). 

Magistrate did not have authority to issue 
search warrants for defendants’ homes because 
the magistrate issued the warrants for prop- 
erty located outside his judicial district; be- 
cause the magistrate, who was a circuit court 
judge, did not have the authority to issue the 
search warrants for defendants’ homes located 
outside of his district, the search warrants were 
void ab initio, and the searches of defendants’ 
homes were unconstitutional. State v. Frazier, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 861 
(Tenn. Crim. App. Sept. 25, 2017), affd, 558 
S.W.3d 145, 2018 Tenn. LEXIS 537 (Tenn. Sept. 
26, 2018). 


18. Search and Seizure. 

Trial court did not err in denying defendant’s 
motion to suppress because the officer’s war- 
rantless search of the vehicle was permissible 
based on the automobile exception and the 
officer’s reasonable belief that the vehicle con- 
tained marijuana due to an odor emanating 
from vehicle and the plain view exception based 
on his observation of what he believed was 
marijuana in a cup on the floor of the vehicle. 
State v. Gill, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 91 (Tenn. Crim. App. Feb. 11, 
2019). 

In defendants trial for aggravated rape and 
aggravated sexual battery, the trial court erred 
in denying defendant’s motion to suppress evi- 
dence seized during the search of defendant’s 
cell phone, but the error was harmless because 
the record was replete with additional, signifi- 
cant evidence supporting defendant’s convic- 
tions, including his own testimony that other 
videos showed him squeezing a water bottle 
inserted into the victim’s anus. State v. Banks, 
— 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 626 


(Tenn. Crim. App. Oct. 4, 2019), appeal denied, 


— §.W.3d —, 2020 Tenn. LEXIS 181 (Tenn. 
Mar. 26, 2020). 


22. —Probable Cause. 

Trial court did not err by denying defendant’s 
motion to suppress because the officer did not 
seize defendant by activating the patrol car’s 
lights when he saw defendant walking by the 
side of the road as the officer did so for safety 
reasons, having come upon two stopped ve- 
hicles with flashing hazard lights and a person 
on foot on a four-lane highway. During his 
encounter with defendant the officer smelled 
alcohol giving him reasonable suspicion that 
defendant had driven under the influence, and 
during the subsequent detention, defendant 
offered inconsistent versions of the evening’s 
events and performed poorly of field sobriety 
tests, giving the officer probable cause to arrest 
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defendant for DUI. State v. Cooke, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 61 (Tenn. Crim. 
App. Jan. 31, 2019). 

In denying defendant’s motion to suppress, 
the seized evidence was admissible as it was 
obtained pursuant to a valid search warrant 
supported by probable cause because the offi- 
cers smelled the odor of raw marijuana emit- 
ting from the interior of defendant’s motel 
room; and defendant stated that there was 
marijuana in a nightstand in the room. State v. 
Shanklin, — $.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. Mar. 22, 2021). 


25. —Automobiles. 

Officer had reasonable suspicion to stop de- 
fendant’s vehicle for speeding because a detec- 
tive had told the officer that defendant was 
speeding. State v. Kelley, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 770 (Tenn. Crim. App. 
Aug. 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 866 (Tenn. Dec. 6, 2017). 

Officer had reasonable suspicion to stop de- 
fendant’s vehicle because a detective had rea- 
sonable suspicion that defendant possessed 
marijuana and then directed the officer to act 
by stopping defendant, as a reliable informant 
told a detective that defendant used his home 
as a “stash house” for marijuana trafficking and 
the detective used a GPS device to track defen- 
dant leaving his home. State v. Kelley, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 770 
(Tenn. Crim. App. Aug. 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 866 
(Tenn. Dec. 6, 2017). 

Trial court erred by refusing to suppress the 
evidence obtained from the warrantless search 
of defendant’s vehicle because the police officers 
— acting on an anonymous tip that defendant 
was selling drugs from a parked car outside of a 
particular store — did not have reasonable sus- 
picion to support their brief, investigatory stop 
and defendant’s resulting illegal seizure before 
a dog search of the vehicle. State v. Dibrell, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 224 
(Tenn. Crim. App. Mar. 26, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress items found during a search 
of her vehicle because deputies had probable 
cause to stop her for violating the speed limit, 
and upon smelling marijuana in the vehicle, 
the deputies had probable cause to search it 
pursuant to the exigent circumstances relating 
to the inherent mobility of automobiles. State v. 
Long, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. Oct. 3, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
611 (Tenn. Sept. 17, 2018). 

Officer had reasonable suspicion to stop de- 
fendant for a violation of T.C.A. § 55-8-149(d), 
after observing defendant’s vehicle fail to obey 
a stop sign at an intersection, and thus, the 
evidence obtained as a result of the stop was 
admissible. State v. Harris, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 535 (Tenn. Crim. App. 
July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to file a motion to sup- 
press the temperature study done on defen- 
dant’s car as the victims died of hyperthermia 
in the car; officers could seize a vehicle that was 
the instrumentality of the crime; a subsequent 
inspection of the vehicle was not an unlawful 
search; and officers routinely and properly con- 
ducted testing of items taken into evidence. 
Bates v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 26 (Tenn. Crim. App. Jan. 16, 
2019). 

Officer did not have reasonable suspicion to 
stop defendant’s vehicle, and therefore the trial 
court erred by denying defendant’s motion to 
suppress, because defendant was seized when 
the officer activated his patrol car’s blue lights, 
and at that time the officer had not witnessed 
any evidence of criminal activity, but rather 
stopped defendant because he pulled in front of 
and stopped at a known crack house. State v. 
Hogan, — S8.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 98 (Tenn. Crim. App. Feb. 19, 2019). 

Evidence did not preponderate against the 
trial court’s findings that defendant knowingly 
and voluntarily consented to the search of his 
truck. Accordingly, the trial court did not err in 
denying defendant’s motion to suppress. State 
v. Hunley, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 128 (Tenn. Crim. App. Feb. 26, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
254 (Tenn. June 21, 2019). 

Defendant was not entitled to suppress evi- 
dence found in a search of defendant’s car when 
it was parked for a fee in the overnight camping 
area of a music festival because while defen- 
dant had a reasonable expectation of privacy in 
defendant’s sleeping tent, the reasonableness 
of the privacy expectation did not encompass 
the whole campsite. Additionally, the search of 
the car fell with the automobile exception to the 
warrant requirement and there was probable 
cause given a police dog’s alert to believe that 
contraband was located inside the car. State v. 
Wiley, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 21, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
249 (Tenn. Apr. 15, 2020), cert. denied, Wiley v. 
Tennessee, 208 L. Ed. 2d 34, —S. Ct. —,— U.S. 
—, 2020 U.S. LEXIS 3965 (U.S. Oct. 5, 2020). 

Trial court did not err by denying defendant’s 
motion to suppress because the officer was 
permitted to ask the vehicle’s passengers for 
identification, given that one passenger was 
moving around in the backseat, they acted 
nervously, and all of the occupants were breath- 
ing heavily. The officer was permitted to ask 
one passenger to step out of the vehicle because 
he had received inconsistent answers about 
their destination. State v. Austin, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 695 (Tenn. Crim. 
App. Oct. 27, 2020). 


25.5 ——Dog sniff. 

Trial court erred in denying defendant’s mo- 
tion to suppress the evidence obtained during 
the search of defendant’s car, because the K-9 
handler could hot testify that the dog gave his 
final response of barking, biting or scratching, 
but only that the dog’s body language changed 
in a way that was consistent with changes he 
had observed during training. State v. Bowden, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 361 
(Tenn. Crim. App. May 10, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress because the officer had 
reasonable suspicion that defendant violated 
T.C-A. § 55-8-123(1), as the dash camera video 
showed that defendant crossed the center line 
dividing the highway and straddled the center 
line for approximately six seconds, and that 
defendant touched the fog line prior to crossing 
the center line. The officer also had reasonable 
suspicion that defendant violated T.C.A. § 55- 
8-143 because he did not initially use his left 
turn signal before moving into the second 
southbound lane and therefore the officer was 
justified in stopping defendant to investigate 
the reason for his lane departure. State v. 
Thomas, — 8.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 592 (Tenn. Crim. App. Aug. 8, 2018). 

Dog sniff did not prolong the deputy’s traffic 
stop of defendant, and therefore the trial court 
should have denied defendant’s motion to sup- 
press on that basis, because the deputy, who 
had been writing the warning citation for only 
three minutes when he interrupted his writing 
to get the dog out of his patrol car, would have 
been unable to complete the citation during the 
subsequent two-minute dog sniff, and would 
not have been able to complete the stop before 
the dog altered to the marijuana in the car. 
State v. Eliazar, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 663 (Tenn. Crim. App. Aug. 29, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 139 (Tenn. Feb. 20, 2019). 

Trial court did not err by denying defendant’s 
motion to suppress because the initial stop of 
defendant’s vehicle for a traffic violation was 
justified, the officer found that defendant did 
not have a valid driver’s license, the officers’ 
asking defendant to step out of the vehicle and 
frisking defendant was not unreasonable, the 
amount of time that elapsed from the initial 
stop to a police drug dog’s alert on defendant’s 
car was not unreasonable, and the search of 
defendant’s person when nothing was found in 
the car was not unreasonable. State v. Carero, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Feb. 3, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 428 (Tenn. July 
17, 2020). 


26. —Consent. 
Trial court did not violate defendant’s rights 
under the Fourth Amendment or Tenn. Const. 
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art. I, § 7, by denying his motion to suppress, 
as defendant’s initial interaction with the depu- 
ties was consensual, he voluntarily consented 
to the search of his person and vehicle, and he 
was not seized until a deputy found him in 
possession of drug paraphernalia. State v. 
Bargery, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 902 (Tenn. Crim. App. Oct. 6, 2017). 

Evidence did not preponderate against the 
trial court’s finding that defendant had the 
capacity to and did consent to the blood draw; 
while he hit his head and was bleeding from his 
eye and mouth areas, the emergency medical 
technician and officer at the scene testified that 
defendant was alert, knew what happened and 
where he was located, was able to describe his 
activities before the accident, and even asked 
about his dog that was with him at the time of 
the accident. State v. Fleming, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 218 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 420 (Tenn. July 18, 
2018). 

Defendant’s motion to suppress was properly 
denied as he consented to a search of his home 
because a detective testified that only one po- 
lice car was parked in defendant’s driveway 
and that the police dog was in the car while a 
police officer and the probation officer spoke 
with defendant; the probation officer testified 
that, when the police officers approached defen- 
dant’s home, none of the officers had their 
weapons drawn and that the blue lights were 
not activated on their police cars; the probation 
officer said that defendant consented to the 
search; and the detective testified that defen- 
dant did not withdraw his consent to the 
search. State v. Washington, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 713 (Tenn. Crim. App. 
Sept. 21, 2018), review denied and ordered not 
published, — S.W.3d —, 2019 Tenn. LEXIS 574 
(Tenn. Dec. 5, 2019). 

Defendant’s motion to suppress the evidence 
obtained from a warrantless search of his motel 
room was properly denied because defendant 
consented to the search of his motel room, and 
defendant did not revoke his consent. State v. 
Savage, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 582 (Tenn. Crim. App. Sept. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
91 (Tenn. Feb. 21, 2020). 

Defendant’s consent to search was not volun- 
tary because at least nine armed law enforce- 
ment officers converged on defendant’s home 
with guns drawn, for thirty minutes defendant 
refused orders to come outside because she was 
having a panic attack due to the armed depu- 
ties in her yard, and after she finally exited her 
residence, defendant was detained by deputies 
who continued to ask her for another thirty 
minutes for consent to search her home for a 
suspect. State v. Scott, — S.W.3d —, 2020 Tenn. 
LEXIS 600 (Tenn. Feb. 28, 2021). 
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Officer’s search of defendant was not uncon- 
stitutional because the officer was permitted to 
ask defendant, a passenger, to step out of the 
vehicle following a traffic stop, the officer testi- 
fied that as defendant got out of the vehicle he 
asked defendant if he could search defendant, 
defendant responded yes, during the patdown 
search of defendant the officer felt what he 
thought was a glass crack cocaine pipe, when 
the officer defendant what it was, defendant 
stated it was a glass crack cocaine pipe, and the 
officer arrested defendant. State v. Joyner, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 38 
(Tenn. Crim. App. Jan. 24, 2020). 

Defendant’s consent to the search was volun- 
tary because he was 26 years old, had a crimi- 
nal history involving several interactions with 
law enforcement, had no type of physical or 
mental disability, and the officers had credibly 
testified that they did not have their weapons 
drawn when defendant gave consent. State v. 
Robinson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 96 (Tenn. Crim. App. Mar. 17, 2021). 


27. —Blood Samples. 

State failed to establish exigent circum- 
stances justifying the blood draw without a 
valid search warrant, as the search warrant 
allowed the blood draw to take place in the first 
county, because the officer did not attempt to 
obtain a search warrant in the second county 
and there was some evidence that defendant 
was consuming alcohol shortly before he was 
stopped, reducing the risk that the alcohol in 
his blood would dissipate before a warrant was 
obtained. State v. Nunnery, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 622 (Tenn. Crim. App. 
July 13, 2017). 

Results of defendant’s blood test were admis- 
sible because at the time of the warrantless 
blood draw, such a draw was authorized due to 
a per se exigency, and because the deputy 
strictly complied with this practice, the good 
faith exception to the exclusionary rule applied. 
The deputy had probable cause to believe that 
defendant had been driving under the influence 
of alcohol because he testified that after the 
single-car crash, he saw defendant laying in the 
road with an open leg fracture, he smelled 
alcohol around the car and defendant, and 
defendant was confused; the deputy also testi- 
fied he was concerned about the nature dissi- 
pation of alcohol in defendant’s bloodstream. 
State v. Cates, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 624 (Tenn. Crim. App. July 17, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 885 (Tenn. Dec. 6, 2017). 

Trial court did not err by suppressing the 
results of the warrantless blood draw per- 
formed on defendant because the State failed to 
show that defendant’s blood was drawn pursu- 
ant to a recognized exception to the warrant 
requirement, as the good-faith exception did 
not apply because no officer followed the proper 
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procedure of reading the implied consent form 
to defendant. State v. Henry, 539 S.W.3d 223, 
2017 Tenn. Crim. App. LEXIS 845 (Tenn. Crim. 
App. Sept. 14, 2017). 

Defendant voluntarily consented to having 
defendant’s blood drawn, because, after defen- 
dant initially agreed to a blood draw and then 
decided not to agree to a blood draw, a police 
officer correctly told defendant, who had a prior 
driving under the influence conviction, that a 
new misdemeanor charge would be added. De- 
fendant then did not protest the blood draw and 
willingly went into a hospital for a blood draw. 
State v. Henry, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 790 (Tenn. Crim. App. Oct. 23, 
2018). 

Trial court erred by denying defendant’s mo- 
tion to suppress the results of a warrantless 
blood draw following a fatal automobile acci- 
dent because an exigent circumstance did not 
exist as the officers did not attempt to obtain a 
search warrant because they believed it was 
not legally necessary to obtain a warrant, an 
officer’s speculation about treatment that de- 
fendant may have required did not give rise to 
an exigent circumstance, and no attempt was 
made to secure a warrant prior to an officer 
learning of defendant’s imminent need for sur- 
gery. State v. Oaks, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 93 (Tenn. Crim. App. Feb. 
1252019). 

No credible argument can be made that the 
statutory implied consent actually supplies the 
type of voluntary consent sufficient to create an 
exception to the warrant requirement. State v. 
Hafer, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 143 (Tenn. Crim. App. Feb. 26, 2020). 

Defendant voluntarily consented to the blood 
draw before the officer read the implied consent 
form to her; the officer advised that should she 
refuse the blood draw, she could be convicted of 
violating the implied consent law and lose her 
license but it could not be said that this ex- 
tracted defendant’s consent on pain of commit- 
ting a criminal offense. Nothing suggested her 
will was overborne or her capacity was criti- 
cally impaired. The trial court erred by grant- 
ing defendant’s motion to suppress. State v. 
Hafer, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 143 (Tenn. Crim. App. Feb. 26, 2020). 


29. —Investigative Stops. 

Trial court properly denied defendant’s mo- 
tion to suppress as the officers had reasonable 
suspicion to justify the investigatory stop of 
defendant because he was in a high-crime area; 
an officer stated that he saw an individual hand 
money to defendant and that he saw defendant 
hand something to the individual; and defen- 
dant had told an officer on multiple occasions 
that he sold drugs, and the officer had arrested 
people around defendant for drugs; further- 
more, the officer had probable cause to arrest 
defendant because, during that stop, the officer 


te 
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saw baggies containing what appeared to be 
crack cocaine in defendant’s mouth. State v. 
Armstrong, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1024 (Tenn. Crim. App. Dec. 12, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 251 (Tenn. Apr. 23, 2018). 

Trial court did not err in denying defendant’s 
motion to suppress evidence obtained following 
a traffic stop because a trooper’s investigatory 
stop of defendant’s vehicle was reasonable; the 
fact that a video did not show that defendant 
ran a stop sign was not a sufficient basis to 
discount the trooper’s sworn testimony that 
after reviewing his report and the video, he 
recalled observing defendant’s vehicle fail to 
come to a stop at the stop sign. State v. Brown, 
— S.W.3d —, 2018 Tenn. Crim. App. LEXIS 119 
(Tenn. Crim. App. Feb. 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 364 
(Tenn. June 6, 2018). 

Trial court did not err in granting defendant’s 
motion to suppress the evidence obtained after 
a trooper’s traffic stop of defendant based on 
defendant’s alleged violations of the reckless 
driving statute, the Due Care law, and the 
failure to maintain the lane of travel statute 
because, although the trial court did not explic- 
itly discredit the trooper’s testimony, the trial 
court found that the video recording did not 
sufficiently corroborate his testimony that de- 
fendant swerved in her lane of traffic or crossed 
over the center dividing line; and, as such, the 
stop and subsequent seizure of defendant was 
not supported by reasonable suspicion or prob- 
able cause. State v. Gadzo, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 541 (Tenn. Crim. App. 
July 19, 2018). 

Trial court properly denied defendant’s mo- 
tion to suppress because the first officer had 
probable cause to justify the traffic stop after 
the second officer saw that defendant was not 
wearing a seat belt; the second officer saw 
defendant making furtive movements in the 
car; the second officer stated that he had defen- 
dant get out of the car primarily as he had been 
seen going out of the room at a motel room that 
contained a possible methamphetamine lab 
and for officer safety; and, immediately upon 
defendant’s exit, the second officer saw the 
methamphetamine lab in the floorboard of the 
front passenger’s seat. State v. Mathis, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 595 
(Tenn. Crim. App. Aug. 9, 2018). 

Investigatory stop of defendant’s vehicle did 
not violate defendant’s rights, as the officer had 
reasonable suspicion that defendant was com- 
mitting the crime of driving under the influence 
when he stopper her, based on information 
given to him from a witness that defendant 
erratically parked one vehicle, fell multiple 
times, appeared to have vomited, reentered a 
different vehicle, and began driving. State v. 
Van De Gejuchte, — S.W.3d —, 2018 Tenn. 
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Crim. App. LEXIS 834 (Tenn. Crim. App. Nov. 
9, 2018). 

Trial court erred in granting defendant’s mo- 
tion to suppress because the trial court erred in 
not allowing the State to present its alternative 
theory that defendant’s crossing of the fog line 
provided probable cause or a reasonable suspi- 
cion to justify the traffic stop; and, in doing so, 
the trial court did not make any factual find- 
ings or conclusions of law on that theory, and 
the parties were prevented from addressing 
important factual issues regarding that theory, 
such as whether the officer activated his blue 
lights before or after observing defendant cross 
the fog line; thus, the case was remanded for a 
new suppression hearing. State v. Harrison, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 47 
(Tenn. Crim. App. Jan. 23, 2019). 

Evidence did not preponderate against the 
trial court’s findings that a police officer had 
reasonable suspicion that developed during the 
duration of the traffic stop sufficient to permit 
the prolonging of the traffic stop to inquire into 
other matters, specifically whether a passenger 
in defendant’s vehicle had an outstanding war- 
rant for his arrest and later the odor of mari- 
juana. State v. Cole, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 556 (Tenn. Crim. App. Sept. 
6, 2019), appeal denied, — S.W.8d —, 2020 
Tenn. LEXIS 28 (Tenn. Jan. 17, 2020). 

Investigatory detention of defendant was jus- 
tified because, when police officers arrived at 
defendant’s apartment, they only knew that the 
one-year-old victim had been badly injured 
while in defendant’s care and had subsequently 
died. The court therefore did not err in denying 
defendant’s motions to suppress statements 
which defendant voluntarily made to a police 
detective during an interview after being taken 
to a police station because neither the detec- 
tive, nor any other officer, was coercive or 
threatening while interacting with defendant. 
State v. Batiz, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 721 (Tenn. Crim. App. Nov. 1, 
2019), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 

Denial of defendant’s motion to suppress 
video recording of defendant’s traffic stop, blood 
test results, and results of defendant’s field 
sobriety tests was appropriate because there 
was reasonable suspicion for an officer to con- 
duct an investigatory stop of defendant in that 
defendant left the scene of a motor vehicle 
accident when the officer approached and 
people at the accident scene identified the flee- 
ing car as being involved in the accident. The 
officer smelled alcohol and defendant per- 
formed unsatisfactorily on field sobriety tests. 
State v. Cameron, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 29 (Tenn. Crim. App. Jan. 
15, 2020). 

Trial court did not err by denying defendant’s 
motion to suppress because the initial stop of 
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defendant’s vehicle for a traffic violation was 
justified, the officer found that defendant did 
not have a valid driver’s license, the officers’ 
asking defendant to step out of the vehicle and 
frisking defendant was not unreasonable, the 
amount of time that elapsed from the initial 
stop to a police drug dog’s alert on defendant’s 
car was not unreasonable, and the search of 
defendant’s person when nothing was found in 
the car was not unreasonable. State v. Carero, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Feb. 3, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 428 (Tenn. July 
17, 2020). 

Officer had reasonable suspicion to conduct 
an investigation before defendant turned to flee 
because the sergeant saw defendant at 2:30 
a.m. in a high crime area, he saw defendant 
engaged in a hand-to-hand transaction, defen- 
dant turned and shielded his body from the 
sergeant’s view while doing something at his 
waistband, and when defendant saw the ser- 
geant he turned to flee and fell. Because the 
investigation showed that defendant was tres- 
passing and possessed crack cocaine, the offi- 
cers had probable cause to arrest him, and the 
trial court did not err by denying defendant’s 
motion to suppress. State v. Davis, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 355 (Tenn. 
Crim. App. May 20, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 529 (Tenn. Oct. 7, 
2020). 

Officer’s pacing of defendant’s vehicle was 
sufficient to give him probable cause evidence 
to stop defendant for speeding because the 
officer testified that he followed defendant’s 
vehicle at a consistent distance and based on 
his speedometer, both vehicles were traveling 
65 miles per hour in a 55 mile per hour speed 
zone. The officer stated he was trained in pac- 
ing, there was a certification of calibration on 
his vehicle’s dash, and the distance from which 
he returned: to the interstate to where he 
stopped defendant was approximately two 
miles. State v. Byrd, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 383 (Tenn. Crim. App. June 
2, 2020). 

Officer’s activation of his emergency lights 
constituted a seizure and the officer’s observa- 
tions that the occupants of the van did not 
appear to have been wearing seat belts was a 
basis of establishing probable cause or reason- 
able suspicion to initiate a stop, which was not 
challenged by second and third defendants and 
thus, defendants were not entitled to relief 
from the denial of the motion to suppress. State 
v. Morales, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Sept. 18, 2020). 

Because defendant was prohibited from mak- 
ing a U-turn by municipal ordinance and the 
ordinance was not in conflict with state law, 
defendant’s violation of that ordinance resulted 
in a constitutional stop based on the officer’s 
reasonable suspicion that a traffic violation had 
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occurred and the trial court did not err in 
granting defendant’s motion to suppress. State 
v. Love, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 659 (Tenn. Crim. App. Oct. 8, 2020). 
Sergeant had reasonable suspicion to make a 
brief investigatory stop, and therefore the trial 
court did not err in denying defendant’s motion 
to suppress, because the victim reported that 
her house had been fired upon, that she had 
surveillance equipment, and that she had 
viewed the recording and saw shots fired from a 
white or cream-colored vehicle, the location 
where the sergeant observed the vehicle was in 
close proximity to the victim, only a short 
period of time had elapsed between the victim’s 
report and the sergeant’s observation of the 
vehicle, and the sergeant testified that there 
were few other cars on the road at that time. 
State v. Kea, — S.W.38d —, 2021 Tenn. Crim. 
App. LEXIS 72 (Tenn. Crim. App. Mar. 4, 2021). 


30. —Mandatory Drug Testing. 

Defendant was not entitled in a criminal 
action to suppress drug screen results from 
when defendant was ordered by a juvenile court 
judge in a dependent and neglect proceeding to 
submit to drug screening because the drug 
screening ordered by the juvenile court, after a 
finding of probable cause to believe that defen- 
dant’s children were dependent and neglected 
—specifically referring to the methamphet- 
amine usage by the children’s parents, 
qualified for the special needs exception to the 
warrant requirement. State v. Patterson, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 166 
(Tenn. Crim. App. Mar. 5, 2020). 


31. —Premises. 

Suppression of evidence found in a warrant- 
less search of defendants’ residence was appro- 
priate because officers’ knocking on the front 
door for minutes while announcing their badge 
of authority rendered the encounter with one 
defendant who answered non-consensual and 
the knock and talk investigation unlawful so 
that the subsequent warrantless entry of the 
residence violated the prohibition against un- 
reasonable searches and seizure. The subse- 
quent consent to search was not voluntary and 
resulted from an exploitation of the prior ille- 
gality. State v. Hilliard, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 774 (Tenn. Crim. App. 
Aug. 29, 2017). 


31.5. —Parolee. 

Because the officer knew about defendant 
one’s parole status and defendant one was 
aware that he was subject to warrantless and 
suspicionless searches at any time as a condi- 
tion of his parole, officers did not err in search- 
ing certain areas of his residence; there was no 
evidence that the search was unreasonable in a 
constitutional sense, and the trial court erred 
in suppressing the evidence. State v. Stanfield, 


ter 
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554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 

Even when faced with objections by non- 
parolees, officers may still enter a residence but 
may only search the areas that are under the 
control of the parolee, such as the parolee’s 
bedroom or other areas over which the parolee 


shares common control or authority; law en- 


forcement officers may not search areas that 
are under the non-parolee’s exclusive control, 
such as the non-parolee’s bedroom, simply be- 
cause the non-parolee resides with someone on 
conditional release status. State v. Stanfield, 
554 S.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 

Because the parole search of the residence 
was proper, it was therefore permissible for 
officers to enter defendant three’s bedroom to 
clear it for officer safety, and having cleared the 
residence, there was no longer an exigency as it 
related to defendant three’s bedroom; the pa- 
role search was valid as it pertained to the 
common areas of the residence and the bed- 
room of defendants one and two, but it did not 
extend to defendant three’s private quarters. 
State v. Stanfield, 554 S.W.3d 1, 2018 Tenn. 
LEXIS 396 (Tenn. Aug. 7, 2018). 

Supreme Court of Tennessee expressly 
adopts the doctrine of common authority as it 
applies to parole searches of areas of a resi- 
dence over which a parolee has common author- 
ity; in this case, defendants one and two shared 
a bedroom in the residence, and by virtue of the 
doctrine of common authority, officers did not 
err in searching and seizing all items of contra- 
band found in the shared bedroom, and thus 
the trial court erred in suppressing the evi- 
dence against defendant two. State v. Stanfield, 
554 $.W.3d 1, 2018 Tenn. LEXIS 396 (Tenn. 
Aug. 7, 2018). 


32. —Probable Cause. 

Officer had probable cause and reasonable 
suspicion to initiate a traffic stop and search 
the automobile in which defendant was a pas- 
senger because the officer received information 
from a reliable confidential informant that the 
driver and another individual were selling 
drugs in a particular location; the officer ob- 
served a vehicle matching the informant’s de- 
scription, and once he stopped the vehicle, he 
found a substance that appeared to be metham- 
phetamine in the vehicle. State v. Madden, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 429 
(Tenn. Crim. App. June 5, 2018). 


32.5. —Probationer. 

Trial court did not err by denying defendant’s 
motion to suppress because, when defendant 
signed a probation order, defendant agreed to 
unconditional warrantless searches of defen- 
dant’s person, vehicle, and home so that the 
police only needed to establish reasonable sus- 
picion to justify the searches of defendant’s car 
and bedroom. Moreover, a police officer pos- 


CONSTITUTION OF TENNESSEE 12 


sessed articulable reasonable suspicion to be- 
lieve that defendant, who was serving a sen- 
tence on probation for methamphetamine- 
related offenses, was engaged in unlawful drug 
activity. State v. Summers, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 698 (Tenn. Crim. App. 
Aug. 8, 2017). 

Based on defendant’s agreeing to abide by 
the rules of his Behavior Contract Agreement 
as part of his probation, the police were not 
required to establish probable cause and obtain 
a search warrant before searching his resi- 
dence, and such failure was not a violation of 
the Fourth Amendment, U.S. Const. art. IV, or 
Tenn. Const. art. I, § 7. State v. Ward, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 666 
(Tenn. Crim. App. Aug. 30, 2018). 


33. —Consent. 

trial court did not err by finding that defen- 
dant consented to the search of his truck be- 
cause he had previously been convicted of pos- 
session of marijuana, nothing in the record 
suggested that the officers pressured or coerced 
defendant into consenting, and when the officer 
asked defendant if he would mind if the officer 
tried to open the locked toolbox with defen- 
dant’s keys, defendant told the officer to go 
ahead. State v. Kelley, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 770 (Tenn. Crim. App. Aug. 
28, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 866 (Tenn. Dec. 6, 2017). 


34, ——Third-party Consent. 

Trial court properly denied defendant’s mo- 
tion to suppress evidence obtained during the 
search of an apartment shared by defendant 
and his girlfriend because after a police officer 
completed an initial search of the apartment for 
suspects, the girlfriend had returned home and 
consented to a subsequent search of the apart- 
ment; none of the evidence used to convict 
defendant was seized until after the girlfriend 
consented to a warrantless search of the apart- 
ment she shared with defendant. State v. Reed, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 129 
(Tenn. Crim. App. Feb. 22, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 460 
(Tenn. July 18, 2018). 


35. —Incident to Lawful Arrest. 

Trial court properly denied defendant’s mo- 
tion to suppress as defendant was searched 
incident to his arrest because, after the vehicle 
defendant was riding in was stopped on the 
basis of a traffic violation, defendant complied 
with the officers’ request that he exit the ve- 
hicle; one of the officers then asked defendant if 
he had anything on his person, and defendant 
admitted that he possessed marijuana and was 
arrested; defendant was searched in conjunc- 
tion with his arrest; and the search resulted in 
the discovery of the marijuana, heroin, and 
currency used in a drug transaction. State v. 
Smith, — S.W.3d —, 2018 Tenn. Crim. App. 





13 DECLARATION OF RIGHTS 


LEXIS 60 (Tenn. Crim. App. Jan. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
227 (Tenn. Apr. 18, 2018). 

Defendant’s motion to suppress the evidence 
obtained from a warrantless search of his motel 
room was properly denied because, even if 
defendant did not consent to the search, the 
officers had a right to search the room incident 
to his arrest as the officers identified defendant 
as the person on the Michigan arrest warrant 
and arrested him; as a precautionary measure, 
the officers performed a sweep of the room to 
ensure their safety; and, during that sweep, an 
officer saw a clear plastic bag on the table that 
appeared to be for packaging drugs and found a 
black bag that contained heroin, pills, plastic 
bags, and a money transfer receipt with defen- 
dant’s name. State v. Savage, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 582 (Tenn. Crim. 
App. Sept. 19, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 91 (Tenn. Feb. 21, 2020). 

Defendant’s truck was properly searched in- 
cident to his arrest for possession of illegal drug 
paraphernalia because the methamphetamine 
pipe in defendant’s pocket gave the agent an 
independent basis on which to arrest him, and 
defendant’s standing in the open truck door, 
when combined with the pipe and the officers’ 
collective knowledge of defendant’s history of 
selling methamphetamine, was sufficient to 
create a reasonable belief that further evidence 
relevant to the crime might be found inside the 
truck. State v. Brewer, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 646 (Tenn. Crim. App. Oct. 
11, 2019). 

Trial court erred by suppressing the drug 
evidence because the officers could search the 
car incident to defendant’s arrest, and it was 
reasonable to believe that the car contained 
evidence related to defendant’s arrest for DUI; 
and the trial court erred by suppressing the 
drug evidence as fruit of the poisonous tree as 
the trial court did not make any finding of 
coercion by the police. State v. Helmick, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 758 
(Tenn. Crim. App. Nov. 30, 2020). 


36. — Sobriety Checkpoints. 

Although the checkpoint related to the 
State’s interest in detecting impaired drivers, it 
violated the Fourth Amendment and Tenn. 
Const. art. 1, § 7, because of the lack of advance 
notice of the checkpoint to the public, the offi- 
cers’ exercise of substantial discretion at the 
scene in determining which vehicles to stop, 
and the substantial deviations from the order, 
which required every car be stopped, severely 
interfered with defendant’s privacy and liberty. 
State v. Franklin, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 640 (Tenn. Crim. App. Aug. 
21, 2018). 


37. —Plain View. 
Defendant’s wounds from his attempted sui- 
cide was sufficient to create exigent circum- 
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stances justifying the officers’ warrantless en- 
try into his apartment for the limited purpose 
of securing the scene and rendering aid, and 
the officers found an apparent suicide note and 
photo of the victim in defendant’s lap when 
then entered the apartment in plain view. State 
v. Long, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 609 (Tenn. Crim. App. July 11, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
775 (Tenn. Nov. 16, 2017), cert. denied, Long v. 
Tennessee, 200 L. Ed. 2d 754, 138 S. Ct. 1557, 
— U.S. —, 2018 U.S. LEXIS 2341 (U.S. Apr. 16, 
2018). 

Knife was properly seized from defendant’s 
vehicle under the plain view doctrine, as the 
officer discovered the knife after he arrested 
defendant pursuant to a warrant and returned 
to defendant’s vehicle to secure it, finding the 
knife and other items on the driver’s seat. State 
v. Stanley, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 207 (Tenn. Crim. App. Mar. 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
418 (Tenn. July 18, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress because based on the arrest 
warrant, the presence of specific color and 
model of a vehicle defendant was known to 
drive, and a tip indicating the specific motel 
room in which defendant was staying, the offi- 
cers had the authority to enter the motel room, 
and once defendant opened the door and an 
officer recognized him to be the subject of the 
arrest warrant, the officers were justified in 
entering the room to apprehend him. The offi- 
cers were therefore legally in the room when 
they saw in plain view a plate and razor blade 
with a white powdery substance. State v. Bran- 
don, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 52 (Tenn. Crim. App. Jan. 31, 2020). 


39. 


39.5 —Reasonable suspicion. 

Officers had reasonable suspicion to justify 
seizing defendant based on their observation of 
an associate of defendant purchasing a sub- 
stance used to cut cocaine, personal knowledge 
of defendant’s prior drug charges, and their 
observation of defendant engaging in what they 
believed to be several hand-to-hand drug trans- 
actions. State v. Hogan, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 67 (Tenn. Crim. App. 
Feb. 1, 2019). 

Sergeant had reasonable suspicion that de- 
fendant had violated the statute, as he saw 
defendant straddle the fog line and veer off the 
roadway without any observable justification, 
all nine of the passenger-side tires were on the 
rumble strips, and defendant was driving at 
night when fatigue was an issue; the sergeant 
was justified in stopping defendant to investi- 
gate the reason for his lane departure. State v. 
Hampton; — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Mar. 12, 2019). 


—Civil Investigative Demands. 
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Trial court erred by granting defendant’s 
motion to suppress because defendant’s seizure 
was supported by reasonable suspicion, as the 
informant was a known, citizen informant and 
the information he provided to police via the 
9-1-1 dispatcher could be presumed reliable 
and the officer corroborated the information 
provided by the tip. Within one minute of 


receiving the information about the possibility - 


of a female DUI driver, the officer located the 
potential vehicle and he confirmed his findings 
with dispatch. State v. Moore, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 574 (Tenn. Crim. 
App. Aug. 25, 2020). 


40. Warrantless Arrest. 


41. —Probable Cause. 

Officer had probable cause to arrest defen- 
dant without a warrant, and the stolen televi- 
sions were lawfully recovered in a search inci- 
dent to arrest, because the officer was aware of 
the burglary of the victim’s vehicle in which the 
victim saw defendant retrieve his stolen prop- 
erty from nearby bushes, the victim saw defen- 
dant’s vehicle and noted its license plate, prior 
to pulling defendant over the officer confirmed 
that the vehicle defendant was driving was the 
same as the one observed by the victim, and the 
officer saw defendant covering up what ap- 
peared to be televisions in the backseat of the 
vehicle. State v. Rembert, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
Apr. 16, 2018). 

Police had probable cause to arrest to defen- 
dant at the scene of the shooting because after 
the shooting he returned to the scene and 
attempt to reenter the crime scene, he left after 
a confrontation with an officer but returned 
later, he was identified as the shooter by wit- 
nesses who provided his photograph to the 
police, and there were shotgun shells inside 
defendant’s girlfriend’s vehicle. State v. Wati- 
son, — 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 
552 (Tenn. Crim. App. Aug. 30, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 47 
(Tenn. Jan. 17, 2020). 

Officers had probable cause to arrest defen- 
dant for driving under the influence because 
the officers found the car near midnight in the 
middle of a parking lot of a closed business; the 
driver’s door was open, and defendant was 
lying on his back next to the open door; the key 
was in the car’s ignition, the engine was run- 
ning, and no one but defendant was present; he 
told the officers that he was trying to get home; 
and the officers said that defendant had diffi- 
culty following their commands and that he did 
not seem to be in his right frame of mind. State 
v. Helmick, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 758 (Tenn. Crim. App. Nov. 30, 2020). 


44, Standing. : 
In a case in which defendant reserved two 
certified questions of law with regard to the 
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trial court’s denial of his motion to suppress 
evidence obtained during a warrantless search 
of a residence, defendant was without standing 
to complain about the search because, when 
defendant spoke to a detective, he replied he 
could not give permission to search as it was 
not his residence; by disclaiming his interest in 
the residence, defendant effectively gave the 
authorities the green light to proceed insofar as 
his own Fourth Amendment rights were con- 
cerned; and the fact that the detective initially 
chose to conduct a knock and talk at the resi- 
dence did not negate defendant’s subsequent 
disclaimer of his interest in the property. State 
v. Sutton, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 421 (Tenn. Crim. App. May 19, 2017). 

Defendant lacked standing to challenge the 
journal’s entry, given that he did not own the 
journal seized, he did not have a possessory 
interest in the journal, he had no possessory 
interest in the place searched, he had taken no 
precautions to maintain his privacy at that 
place, and he was not even on the premises at 
the time the journal was taken. State v. Smartt, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 960 
(Tenn. Crim. App. Nov. 14, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 193 
(Tenn. Mar. 16, 2018). 


45. Exigent Circumstances. 

Although probable cause supported a search 
of defendant during a traffic stop when the 
credited testimony of police investigators re- 
flected that they smelled marijuana coming 
from defendant, defendant was entitled to sup- 
press the marijuana found upon defendant’s 
person in a warrantless search because the 
State of Tennessee failed to prove the existence 
of exigent circumstances as the risk of defen- 
dant escaping or destroying evidence before a 
warrant could have been obtained was very low, 
if not non-existent. State v. Morgan, — 8.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 445 (Tenn. 
Crim. App. July 25, 2019). 


50. Admissibility of Evidence. 


Evidence from defendant’s cell phone was 
admissible, as the seizure proper, having oc- 
curred at the time of defendant’s arrest and the 
contents were not searched until a warrant was 
obtained. State v. Wade, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 523 (Tenn. Crim. App. 
July 13, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 689 (Tenn. Nov. 15, 2018). 

Denial of defendant’s motion to suppress de- 
fendant’s statement to the police was appropri- 
ate because a police officer had probable cause 
to arrest defendant as the officer went to a rape 
crisis center to speak with the minor victim 
soon after the alleged sex crimes, interviewed 
the victim’s parent, reviewed the nurse exam- 
iner’s report, and observed the victim’s inter- 
view with a forensic interviewer. Further, the 
victim consistently told both the examiner and 
the interviewer that defendant had sexual con- 
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tact with the victim. State v. Gonzales, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 783 
(Tenn. Crim. App. Oct. 18, 2018). 


51. Exclusionary Rule. 


51.5 —Good Faith Exception. 

Officer’s actions in obtaining defendant’s 
blood without a warrant was in objectively 
reasonable good faith reliance on Tennessee’s 
broad interpretation of Schmerber v. Califor- 
nia, which specifically authorized that police 
practice, and the good-faith exception adopted 
in State v. Reynolds applied and the trial 
court’s suppression of defendant’s test results 
was not required. State v. Brown, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 995 (Tenn. Crim. 
App. Dec. 1, 2017). 

Neither of defendant’s warrantless arrests 
for trespassing on housing authority property 
fell within the good faith exception to the ex- 
clusionary rule, and therefore the trial court 
did not err by suppressing marijuana found on 
defendant when he was arrested, because the 
record was devoid of any evidence that the error 
was a result of a good-faith mistake, as defen- 
dant’s name was mistakenly on the list of 
persons who were banned from housing author- 
ity property, and the error was not caught until 
after defendant had been arrested twice and 
met with a lieutenant to point out the error. 
State v. McElrath, 569 S.W.3d 565, 2019 Tenn. 
LEXIS 100 (Tenn. Mar. 12, 2019). 

Tennessee Supreme Court adopted the good- 
faith exception to the exclusionary rule set 
forth in Herring and held that when police 
mistakes are the result of negligence rather 
than systemic error or reckless disregard of 
constitutional requirements, any marginal de- 
terrence does not “pay its” way. State v. 
McElrath, 569 S.W.3d 565, 2019 Tenn. LEXIS 
100 (Tenn. Mar. 12, 2019). 


52. —Inevitable Discovery. 

Inevitable discovery doctrine did not apply 
because there was no probable cause for depu- 
ties to obtain a search warrant for defendant’s 
home without relying on the information they 
gathered during the initial search; the only 
information law enforcement had at the time 
they surrounded defendant’s home was that a 
possibly armed male, who had multiple arrest 
warrants might have entered the house. State 
v. Scott, — S.W.3d —, 2020 Tenn. LEXIS 600 
(Tenn. Feb. 28, 2021). 


53. Duty of Trial Court. 

In granting defendant’s motion to suppress 
evidence seized as a result of a traffic stop after 
concluding that alleged brake light offense did 
not support the stop, the trial court erred by not 
considering the State’s alternative theory at- 
tempting to establish that the stop was sup- 
ported by reasonable suspicion of a seatbelt 
violation because the deputy testified that 
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when he first encountered defendant it ap- 
peared that he was not wearing a seatbelt, the 
possible seatbelt offense was the only reason 
why he initially became interested in defen- 
dant, and that he absolutely would have 
stopped defendant regardless of the non-func- 
tioning brake light to see if defendant was in 
fact wearing his seatbelt. State v. Sherrill, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 150 
(Tenn. Crim. App. Feb. 27, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 317 
(Tenn. July 21, 2020). 


54. Appellate Review. 

Because the affidavit was not part of the 
record and because defendant included no ar- 
gument regarding the validity of the search 
warrant, any challenge to the search conducted 
pursuant to the search warrant was waived. 
State v. Green, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Apr. 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 388 (Tenn. Aug. 16, 2019). 

Because the search pursuant to the search 
warrant was not under review, defendant did 
not demonstrated that he was entitled to the 
suppression of the evidence; the results of the 
search pursuant to the subsequently obtained 
warrant were not challenged on appeal. State v. 
Green, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Apr. 15, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
388 (Tenn. Aug. 16, 2019). 


55. Reasonable Suspicion. 

Trial court properly denied defendant’s mo- 
tion to suppress, given that the totality of the 
circumstances supported reasonable suspicion 
to conduct an investigatory stop; the truck 
matched the description of the vehicle subject 
to the be on the lookout alert (BOLO), the truck 
was near where the BOLO said it would be, the 
officer viewed the truck within minutes of re- 
ceiving the BOLO, and a robbery had recently 
occurred. State v. Theus, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 613 (Tenn. Crim. App. 
July 12, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 794 (Tenn. Nov. 16, 2017). 

Defendant’s motion to suppress was properly 
denied as her observed infraction of crossing 
over into the turning lane as she proceeded 
around the bend in the road provided the officer 
with the reasonable suspicion necessary to stop 
her vehicle because, although it was not en- 
tirely clear on the video recording whether 
defendant’s vehicle crossed over the lane-divid- 
ing line, the officer, whose testimony the trial 
court credited, specifically identified in the 
video recording where he determined a traffic 
violation had occurred; nothing in the video 
contradicted his observation or testimony; and 
the video recording corroborated the officer’s 
testimony that defendant 'was also speeding 
and later crossed a lane-dividing line with her 
vehicle. State v. Sanford, — S.W.3d —, 2017 
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Tenn. Crim. App. LEXIS 963 (Tenn. Crim. App. 
Nov. 14, 2017). 

Stop of defendant’s vehicle was supported by 
reasonable suspicion. Because there was no 
initial taint of unconstitutional police conduct, 
the fruit of the poisonous tree doctrine did not 
apply. State v. Myrick, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 527 (Tenn. Crim. App. July 
16, 2018). 

Deputy had reasonable suspicion of criminal 
activity for the dog sniff based on his mistaken 
belief that defendant could not have driven 
from Knoxville in just two hours, he properly 
considered defendant’s excessive speed, and 
defendant was nervous. State v. Eliazar, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 663 
(Tenn. Crim. App. Aug. 29, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 139 
(Tenn. Feb. 20, 2019). 

Warrantless seizure of defendant was justi- 
fied by reasonable suspicion and the trial court 
did not err in denying defendant’s motion to 
suppress; defendant’s act of backing his car out 
of the parking space after the deputy told him 
to stop, viewed with the anonymous caller’s 
reliable reports of his reckless driving and the 
contemporaneous identification of his vehicle, 
was a sufficiently unusual circumstance to 
arouse the officer’s suspicion that defendant 
was engaged in criminal activity. State v. Cre- 
pack, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 767 (Tenn. Crim. App. Oct. 12, 2018). 

Stop of defendant was constitutionally per- 
missible, and defendant’s motion to dismiss 
was properly denied because an officer had 
probable cause to stop defendant based on his 
observation that defendant did not have two 
“red” taillights and two “red” stoplights on the 
rear of the vehicle, and that defendant’s right 
taillight was not in good condition and opera- 
tional in violation of a traffic law; and, although 
an attempt to repair the broken taillight was 
made with taillight repair tape, that repair 
failed to allow for sufficient illumination, which 
provided the officer with an articulable and 
reasonable suspicion that defendant’s taillight 
violated a traffic law. State v. Rivera, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 481 (Tenn. 
Crim. App. July 15, 2020). 


56. Expectation of Privacy. 

Defendant had no reasonable expectation of 
privacy inside the tent, and therefore the trial 
court did not err by determining that he lacked 
standing to challenge the search of the tent, 
because the record showed that defendant and 
the others happened upon the tent and began 
using it without determining who owned it and 
without the owner’s consent, and the property 
on which the tent was located at visible no 
trespassing signs. State v. Cool, — S.W.3d —, 
2018 Tenn, Crim. App. LEXIS 691 (Tenn. Crim. 
App. Sept. 12, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 58 (Tenn. Jan. 18, 2019). 
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Defendant’s motion to suppress the evidence 
obtained from a warrantless search of his motel 
room was properly denied because defendant 
did not have an expectation of privacy regard- 
ing the black bag and its contents, which in- 
cluded heroin, pills, plastic bags, and a money 
transfer receipt with defendant’s name, as he 
disclaimed ownership of the bag. State v. Sav- 
age, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 582 (Tenn. Crim. App. Sept. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
91 (Tenn. Feb. 21, 2020). 

By using a cell phone, defendant willingly 
exposed identifying information to defendant’s 
wireless provider, thereby assuming the risk 
that this information might be revealed to the 
government and rendering defendant’s expec- 
tation of privacy in this information unreason- 
able. Thus, trial counsel’s decision not to file a 
non-meritorious motion to suppress the cell 
phone records allegedly linking defendant to 
charged crimes that were obtained in a war- 
rantless seizure was not deficient performance. 
Howell v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 798 (Tenn. Crim. App. Dec. 19, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 399 (Tenn. June 3, 2020). 

Trial court erred in denying defendant’s mo- 
tion to suppress and dismiss the indictments 
against him because defendant had a legiti- 
mate expectation of privacy and standing to 
challenge the search where the sole justifica- 
tion for the traffic stop was the fact that defen- 
dant was speeding, defendant’s history of drug 
offenses was not sufficient to prolong a traffic 
stop in order to turn it into a drug investiga- 
tion, and defendant was driving the vehicle 
with the owner’s permission, took normal pre- 
cautions to maintain privacy, and established a 
right to exclude others from his property by 
securing his backpack in the trunk and object- 
ing to the search. State v. Flood, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 254 (Tenn. Crim. 
App. Apr. 16, 2020). 

In denying defendant’s motion to suppress, 
although defendant had a reasonable expecta- 
tion of privacy in the motel room that he rented, 
he had no expectation of privacy in the sights, 
sounds, and smells detectible in the breezeway; 
and the presence of law enforcement officers on 
the motel breezeway was not a search. State v. 
Shanklin, — 8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. Mar. 22, 2021). 

In denying defendant’s motion to suppress, 
officers’ smelling the door jambs of a motel 
room did not violate defendant’s reasonable 
expectation of privacy as the officers were in a 
place that they had a right to be present. State 
v. Shanklin, — S.W.38d —, 2021 Tenn. Crim. 
App. LEXIS 99 (Tenn. Crim. App. Mar. 22, 
2021). 


57. Seizure of Person. 
Defendant’s motion to suppress was properly 
denied because defendant was not seized or 
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detained when a police detective approached 
defendant in defendant’s parked car in a shop- 
ping mall parking lot and asked defendant 
what defendant was doing in the area. Further- 
more, the detective had probable cause to ar- 
rest defendant upon hearing another nearby 
police detective state that the detective just 
saw a person with whom defendant had met in 
another parked car swallow a pill and that the 
detective saw another pill in plain view in the 
car. State v. Ashford, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 801 (Tenn. Crim. App. Sept. 
1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 56 (Tenn. Jan. 18, 2018). 

Deputy’s actions in parking beside defen- 
dant’s vehicle and exiting his patrol car did not 
constitute a seizure, but when the deputy told 
defendant to stop after defendant began back- 
ing out of his parking space, the deputy seized 
defendant. State v. Crepack, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 767 (Tenn. Crim. App. 
Oct. 12, 2018). 


60. Community Caretaking. 

Community caretaking function was needed 
to assist defendant, who appeared to be asleep 
or unconscious behind the wheel of a running 
car parked in a public place; she was unrespon- 
sive when the officer knocked and addressed 
her, and when she remained unresponsive, he 
opened the driver’s door and then smelled alco- 
hol, and then she mumbled incoherently and 
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had trouble retrieving her license as requested. 
At this point, the officer had reasonable suspi- 
cion that defendant was under the influence, 
warranting further investigation. State v. 
Tucker, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 565 (Tenn. Crim. App. July 27, 2018). 
Police officers’ initial detention of defendant 
was justified by community caretaking excep- 
tion to the warrant requirement because the 
officers, who were responding to a call about a 
person passed out in a car behind a liquor store, 
found defendant and an officer noticed an odor 
of alcohol, defendant’s slurred speech, and beer 
cans on the passenger seat. Therefore, the 
officer had reasonable suspicion that defendant 
had committed or was about to commit DUI 
when the officer had defendant get out of the 
car and perform field sobriety tests. State v. 
Henry, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 790 (Tenn. Crim. App. Oct. 23, 2018). 


61. Agent of State. 

Witness did not go to his mother’s house for 
the purpose of searching for the journal in 
question, and instead, he saw the journal in 
plain view in the kitchen; the evidence sup- 
ported the conclusion that the witness was not 
acting as an agent of the State when he discov- 
ered the journal. State v. Smartt, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 960 (Tenn. Crim. 
App. Nov. 14, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 193 (Tenn. Mar. 16, 
2018). 


Sec. 8. No man to be disturbed but by law. 


Law Reviews. 

Kindly Remove My Child From the Bubble 
Wrap — Analyzing Childress v. Madison 
County and Why Tennessee Courts Should En- 
force Parental Pre-Injury Liability Waivers, 11 
Tenn. J. L. & Pol’y 8 (2016). 

Safe Haven Conundrum: The Use of Special 
Bailments To Keep Pets Out of Violent House- 
holds, 12 Tenn. J. L. & Pol’y 79 (2017). 


Attorney General Opinions. 

The citizenship requirements for licensure 
under T.C.A. §§ 47-26-804 and 47-26-1004 
likely violate the equal protection guarantees of 
the Tennessee and U.S. Constitutions. The 
Commissioner of Agriculture may issue a certi- 
fied public weigher license or a public weigh- 
master license to an applicant who is not a 
citizen of the United State, provided the appli- 
cant is otherwise qualified and provided that 
issuing the license does not violate any appli- 
cable federal law. OAG 16-46, 2016 Tenn. AG 
LEXIS 45 (12/22/2016). 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 


ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 
censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 

Legislation that (1) required an individual 
who had been convicted of driving under the 
influence (DUI) to bear a driver’s license with a 
marker denoting the DUI conviction and (2) 
imposed a misdemeanor penalty on any estab- 
lishment that sold alcohol to an individual 
bearing this type of license would be subject to 
deferential review, but it would raise constitu- 
tional concerns due to its breadth and categori- 
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cal operation. OAG 18-02, 2018 Tenn. AG 
LEXIS 2 (1/11/2018). 

Proposed legislation would establish a con- 
tinued-use provision for short-term rental 
units, which would prohibit local governments 
from applying regulations and restrictions to 
short-term rental units that were in operation 
before the enactment of those regulations and 
restrictions. The legislation would not apply, 
however, to regulations and restrictions en- 
acted by a local government before January 1, 
2014. By allowing some local governments to 
enforce their rules governing short-term rental 
units uniformly but preventing other local gov- 
ernments—namely those that enacted rules af- 
ter.January 1, 2014-from doing so, the pro- 
posed legislation does not _ constitute 
impermissible class legislation. However, a pro- 
vision which would allow some local govern- 
ments to continue to prohibit short-term rent- 
als but would prevent local governments that 
did not enact such laws prior to August 1, 2017, 
from doing so would, constitute impermissible 
class legislation. The proposed legislation 
would also prevent a local government from 
considering the leasing of a residential dwelling 
as a short-term rental for purposes of determin- 
ing land use or utility rates. This provision does 
not violate article II, section 28 of the Tennes- 
see Constitution. Furthermore, the proposed 
legislation does not otherwise violate the U.S. 
Constitution or Tennessee Constitution, includ- 
ing by effectively limiting the ability of a single 
county to restrict short-term rentals or by em- 
ploying terms such as “effectively prohibit” and 
“reasonable compliance” that might be deemed 
too vague to provide meaningful guidance to 
local governments. OAG 18-10, 2018 Tenn. AG 
LEXIS 11 (3/14/2018). 

Proposed Affordable Rental Property Act, 
H.B. 1987, 110th Gen. Assem., 2d Reg. Sess. 
(Tenn. 2018), is constitutional. It articulates a 
rational basis for creating a property tax clas- 
sification for affordable rental housing and, 
thus, satisfies equal protection principles. 
Moreover, it complies with uniform taxation 
and valuation principles under the rationale 
stated in Marion County v. State Board of 
Equalization, 710 S.W.2d 521 (Tenn. Ct. App. 
1986). OAG 18-16, 2018 Tenn. AG LEXIS 13 
(4/2/2018). 

Proposed legislation intended to exempt 
Obion County from the operation of T.C.A. 
§ 67-4-1425 by means of a narrow population 
bracket would raise significant constitutional 
concerns. OAG 18-18, 2018 Tenn. AG LEXIS 17 
(4/4/2018). 

Proposed legislation that would reduce the 
drug-free school zones from 1000 feet to 500 
feet in counties having a population of 300,000 
or more is likely to be deemed constitutional if 
the population bracket differences relate to a 
matter in respect of which a difference in popu- 
lation could furnish a rational basis for diver- 
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sity of laws. OAG 19-05, 2019 Tenn. AG LEXIS 
5 (4/5/2019). 

2019 Tenn. Pub. Acts, ch. 350, which applies 
only to Madison County by means of a narrow 
population bracket, raises constitutional con- 
cerns. Public Chapter 350 amends T.C.A., title 
49, ch. 2, part 2, to add a procedure that allows 
the registered voters of a county to petition for 
an election to recall a member of the local board 
of education. However, T.C.A. § 49-2-213 “only 
applies in counties having a population of not 
less than 98,200 nor more than 98,300, accord- 
ing to the 2010 federal census or any subse- 
quent federal census.” Because of this narrow 
population bracket, the recall procedure cur- 
rently applies only to Madison County, as the 
legislature apparently intended it to do. Legis- 
lative classifications based on population 
brackets do enjoy a presumption of constitu- 
tionality, but they must also be supported by 
some justification related to population. Nei- 
ther the text of Public Chapter 350 nor its 
legislative history provides a rationale for the 
distinction it creates between Madison County 
and all other counties with respect to the recall 
of members of local boards of education. Nor is 
any rational basis for such a distinction readily 
apparent. Absent a rational basis for the dis- 
tinction between Madison County and all other 
counties, Public Chapter 350 raises constitu- 
tional concerns under article I, section 8, and 
article XI, section 8, of the Tennessee Constitu- 
tion. Public Chapter 350 also raises concerns 
under article XI, section 9, of the Tennessee 
Constitution, which prohibits legislation that 
is, in effect, applicable only to a particular 
county if the legislation does not provide for 
local approval. Public Chapter 350 applies only 
to Madison County currently and does not 
provide for local approval. Moreover, in con- 
trast to other legislation that courts have held 
not to implicate article XI, section 9, the popu- 
lation bracket in Public Chapter 350 is so 
narrow that it is unlikely to ever apply to 
another county. OAG 19-18, 2019 Tenn. AG 
LEXIS 54 (9/25/2019). 

HB 2919/SB 2925, 111th Tenn. Gen. Assem. 
(2020), which is intended to exempt the city of 
Athens from the operation of TCA § 67-4- 
1425(a) by means of a narrow population 
bracket, raises constitutional concerns. Both 
article I, section 8 and article XI, section 8 of 
the Tennessee Constitution require that a 
population bracket designed to exempt a par- 
ticular county or municipality from a tax law be 
supported by some rational basis related di- 
rectly to the size of the bracketed population. 
Because there does not appear to be such a 
rational basis for creating a narrow population- 
bracket exception from TCA § 67-4-1425 for 
the city of Athens, the proposed legislation 
raises significant constitutional concerns. O0AG 
20-12, 2020 Tenn. AG LEXIS 16 (6/12/2020). 
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NOTES TO DECISIONS 


ANALYSIS 
8. Liberties and Privileges. 
10. —Right of Privacy. 
12. —w—Parental Rights. 


20. Property and Property Rights. 
21. —Zoning. 

25. —Deprivation of Property. 

26. —-—Confiscation and Forfeiture. 
29. Law of the Land — Due Process. 
31. —Scope and Application. 


32. —Procedural Due Process. 

34. —Vagueness. 

37. —Notice. 

41. —Criminal Law and Procedure. 
46. —-—Competency to Stand Trial. 
47. —-—Delay in Bringing to Trial. 

48. ——Indictment. 

49. ——Evidence. 

50. ——Discovery. 


52. Fair Trial. 

60. Post-Conviction Relief. 
68. Classification. 

69. —Gender-based. 

89. Pretrial Release. 


8. Liberties and Privileges. 
10. —Right of Privacy. 


12. ——Parental Rights. 

Trial court’s visitation schedule for the 
grandmother, which allowed her overnight visi- 
tation with the child the third weekend of every 
month, every Christmas break, every other 
Thanksgiving break, and every summer break, 
and required the mother to facilitate two phone 
calls per week, was not reasonable because it 
impermissibly interfered with the mother’s 
rights and it was not narrowly tailored, as the 
child was only 16 months old, the grandmother 
never acted as a caregiver or parent, and yet to 
establish a significant relationship with the 
child, having only visited her twice. In re Di- 
awn B., — S.W.3d —, 2018 Tenn. App. LEXIS 
422 (Tenn. Ct. App. July 23, 2018). 

Grandparent visitation statutes must be nar- 
rowly construed to protect the fundamental 
parental liberty interest at stake, and the su- 
preme court has expressly rejected the exami- 
nation of the extent or quality of a petitioner’s 
relationship with the child when determining 
whether he or she qualifies as a grandparent 
under the statute; thus, subsection (e) does not 
authorize a court to determine that a petitioner 
qualifies as a de facto grandparent based upon 
his or her relationship with a child. In re Claire 
C., — S.W.3d —, 2020 Tenn. App. LEXIS 66 
(Tenn. Ct. App. Feb. 14, 2020), appeal denied, 
— 8.W.3d —, 2020 Tenn. LEXIS 396 (Tenn. 
June 3, 2020). 


20. Property and Property Rights. 


21. —Zoning. 

Trial court properly dismissed landowners’ 
claim that an ordiance violated due process 
because the statements in the preamble re- 
flected legitimate legislative purposes, protect- 
ing the welfare of economically vulnerable citi- 
zens; the metropolitan council chose to restrict 
the location of alternative financial service pro- 
viders in order to regulate the proliferation and 
clustering of those services and decision rea- 
sonably advanced the governmental interests 
identified in the preamble. Brown v. Metro. 
Gov't of Nashville & Davidson Cty., — S.W.3d 
—, 2018 Tenn. App. LEXIS 679 (Tenn. Ct. App. 
Nov. 26, 2018). 


25. —Deprivation of Property. 


26. ——Confiscation and Forfeiture. 

Trial court did not err in finding that a city 
was immune from an inmate’s constitutional 
claims because the inmate was not in a proce- 
dural posture to petition for return of his seized 
property through a civil action, and no forfei- 
ture proceeding had been initiated against his 
personal property; therefore, the inmate was 
asserting a claim against the city for violation 
of his civil rights under the Fourth, Fifth, and 
Fourteenth Amendments. Lankford v. City of 
Hendersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 

Department sent notice of forfeiture proceed- 
ings via certified mail to the driver at the 
address he listed when registering the vehicle, 
and because he did not update his information 
to show he had moved, the department did not 
know he no longer lived at that address; the 
notice indicated that the time period to file a 
claim began to run on the date he actually 
received the notice, but this was misleading, 
such that the notice was insufficient to satisfy 
due process. Nicholas v. Tenn. Dep’t of Safety & 
Homeland Sec., — S.W.3d —, 2018 Tenn. App. 
LEXIS 465 (Tenn. Ct. App. Aug. 13, 2018). 

Thirty-day time period to file a claim com- 
mences on the date a party is given notice 
satisfying statutory and constitutional require- 
ments, not on the date that the notice was 
received by a party. Nicholas v. Tenn. Dep’t of 
Safety & Homeland Sec., — S.W.38d —, 2018 
Tenn. App. LEXIS 465 (Tenn. Ct. App. Aug. 13, 
2018). 

Co-owner of a mobile home lacked standing 
to contest the forfeiture of currency that was 
properly seized as proceeds from drug traffick- 
ing during a search of the mobile home, which 
was leased to the co-owner’s adult child, be- 
cause the co-owner failed to demonstrate an 
ownership interest in the currency. The trial 
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court’s application of an incorrect standard of 
review was harmless error as, under the correct 
standard of review, the evidence preponderated 
in favor of the administrative law judge’s deter- 
mination that the co-owner lacked standing. 
Tubbs v. Long, 610 S.W.3d 1, 2020 Tenn. App. 
LEXIS 198 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
550 (Tenn. Sept. 16, 2020). 


29. Law of the Land — Due Process. 

There was no substantive due process issue, 
as reviewing the attorney’s sanction to ensure 
uniformity of discipline was not arbitrary or 
conscience-shocking. In re Walwyn, 531 S.W.3d 
131, 2017 Tenn. LEXIS 457 (Tenn. Aug. 4, 
2017). 


31. —Scope and Application. 

Trial court did not deny a father procedural 
due process because it held a telephonic, non- 
evidentiary hearing on a mother’s motion for 
discretionary costs because it provided the fa- 
ther a meaningful opportunity to be heard; the 
father failed to cite to any authority supporting 
his contention that due process required an 
evidentiary hearing before awarding discre- 
tionary costs. Nelson v. Justice, — S.W.3d —, 
2019 Tenn. App. LEXIS 36 (Tenn. Ct. App. Jan. 
25, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 472 (Tenn. Sept. 18, 2019). 

Trial court’s discretion to require a cash-only 
bond is constrained by the due process guaran- 
tees of the United States and Tennessee Con- 
stitutions. State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2019 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. Sept. 10, 2019), review denied and 
ordered not published, State ex rel. Haynes v. 
Daugherty, — S.W.3d —, 2020 Tenn. LEXIS 79 
(Tenn. Feb. 19, 2020). 

Because the trial court did not properly en- 
sure that a father possessed the key to his 
prison cell, the trial court violated the father’s 
right to due process; the trial court had no 
competent evidence of what the father actually 
owed in child support or any evidence of the 
father’s ability to pay the arrearage. State ex 
rel. Haynes v. Daugherty, — S.W.3d —, 2019 
Tenn. App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 
2019), review denied and ordered not pub- 
lished, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 
2020). 

Terminated municipal employee failed to 
demonstrate that the employee had a property 
interest entitled to protection under either the 
Due Process Clause of the United States Con- 
stitution or the Law of the Land Clause of the 
Tennessee Constitution because the munici- 
pality’s employee handbook, which included an 
explicit statement that the municipality did not 
intend for the procedures to be binding or 
constitute any type of contract, did not convert 
the employee’s at-will employment into a prop- 
erty interest entitled to due process protection. 


CONSTITUTION OF TENNESSEE 20 


Keller v. Casteel, 602 S.W.3d 351, 2020 Tenn. 
LEXIS 258 (Tenn. June 12, 2020). 


32. —Procedural Due Process. 

Court of appeals erred in determining that a 
correctional officer possessed a protected prop- 
erty interest in continued employment because 
the Tennessee Excellence, Accountability, and 
Management Act of 2012 gave the Tennessee 
Department of Correction (TDOC) the author- 
ity to dismiss any employee if it found the good 
of the service would be served; the officer and 
other similarly situated preferred service em- 
ployees did not possess a property interest in 
their continued employment with the State. 
Tenn. Dep’t of Corr. v. Pressley, 528 S.W.3d 506, 
2017 Tenn. LEXIS 554 (Tenn. Sept. 14, 2017). 

Plain reading of the Tennessee Excellence, 
Accountability, and Management Act of 2012 
makes clear the Act does not expressly confer a 
property interest in continued employment on 
preferred service employees. Tenn. Dep’t of 
Corr. v. Pressley, 528 S.W.3d 506, 2017 Tenn. 
LEXIS 554 (Tenn. Sept. 14, 2017). 

Petition for writ of mandamus was properly 
dismissed as petitioner’s constitutional rights 
to due process and state court access were not 
violated because the statute regarding applica- 
tion to testify before the grand jury did not 
establish a clear and specific duty on the part of 
the grand jury foreperson to meet with peti- 
tioner in prison or to cause him to be trans- 
ported to testify before a grand jury panel; 
much of the manner in which the foreperson, in 
collaboration with the grand jury panel, was to 
determine whether the potential witness’s 
knowledge warranted investigation by the 
grand jury was discretionary; and a writ of 
mandamus would not be a proper remedy as 
issuance of the writ would manifestly prejudice 
public interest. Willis v. Johnson, — S.W.3d —, 
2018 Tenn. App. LEXIS 563 (Tenn. Ct. App. 
Sept. 27, 2018). 

In a child custody action, the father was not 
deprived of procedural due process because he 
was not completely barred from participating 
at trial, introducing evidence, and cross-exam- 
ining witnesses, and his proof and numerous 
motions were the reason the trial took two 
years Nelson v. Justice, — S.W.3d —, 2019 
Tenn. App. LEXIS 35 (Tenn. Ct. App. Jan. 25, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 480 (Tenn. Sept. 18, 2019). 

Delay of more than 20 years between the 
murder and the issuance of the indictment did 
not violate defendant’s right to due process of 
law because the now-deceased medical examin- 
er’s report included factual findings which 
could be interpreted by the current medical 
examiner, the deceased officers created reports 
that did not contradict any of the other officers’ 
reports or testimony, the consumption of the 
DNA evidence was a result of duplicative testi- 
mony, and defendant admitted that he was not 


Zi DECLARATION OF RIGHTS 


working on the day of the murder and therefore 
any work records were not relevant to his 
defense. State v. Hernandez, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
May 15, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 470 (Tenn. Sept. 18, 2019). 

Termination of an incarcerated father’s pa- 
rental rights was inappropriate because the 
trial court’s application of the missing witness 
rule and the doctrine of unclean hands — 
neither of which was applicable — undermined 
the protections to which the father was entitled 
under the Due Process Clauses of the Federal 
and Tennessee Constitutions by virtue of the 
liberty interest at stake. In re Mattie L., — 
S.W.3d —, 2020 Tenn. App. LEXIS 152 (Tenn. 
Ct. App. Apr. 14, 2020). 

Mother’s procedural due process rights were 
not violated where although the juvenile court 
may have erroneously admitted some pieces of 
evidence, it admitted and considered sufficient 
competent evidence to render the erroneous 
evidence redundant, cumulative, and harmless. 
Additionally, the juvenile court had allowed the 
mother to present arguments and to introduce 
proof contradicting that presented by the De- 
partment of Children’s Services. In re River L., 
— §.W.3d —, 2021 Tenn. App. LEXIS 83 (Tenn. 
Ct. App. Mar. 6, 2021). 

Entry of judgment on an appeal bond for 
attorney fees was appropriate because the 
party which procured the appeal bond was not 
denied due process in violation of U.S. Const. 
amend. XIV and Tenn. Const. art. I, § 8 as the 
surety filed a motion seeking the trial court’s 
guidance and specifically afforded the party the 
opportunity to respond and raise defenses, the 
party filed a substantive response, and the 
party had the opportunity in a hearing to offer 
testimony, evidence, and argument in support 
of the party’s position. Nelson v. Justice, — 
S.W.3d —, 2021 Tenn. App. LEXIS 91 (Tenn. Ct. 
App. Mar. 9, 2021). 


34. —Vagueness. 

In a case in which defendant was convicted of 
felony burglary, the appellate court found that 
defendant’s state and federal constitutional 
rights to due process were not violated because 
the burglary statute was not unconstitutionally 
vague and provided fair warning to a person of 
common intelligence that the person could be 
convicted of burglary for committing theft after 
entering a building open to the public, knowing 
the owner had revoked its effective consent for 
the person to enter; and defendant knew that 
he had been banned from the stores. State v. 
Ivey, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 789 (Tenn. Crim. App. Oct. 23, 2018), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
245 (Tenn. Mar. 26, 2020). 

T.C.A. § 39-14-402(a)(3) does not violate the 
fair warning doctrine merely because it has not 
been for a significant period of time employed to 
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the prosecution of burglaries where a person 
entered a building open to the public, without 
the consent of the owner, and committed or 
attempted to commit a felony, theft, or assault. 
State v. Bowens, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 791 (Tenn. Crim. App. Oct. 23, 
2018), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 186 (Tenn. Mar. 26, 2020). 

Statute was not unconstitutionally vague as 
defendant had fair warning that using illegal 
proceeds to promote further criminal activity 
violated the money laundering statute because 
the common understanding of the phrase “car- 
rying on” plainly encompassed defendant’s con- 
duct as to his money laundering conviction as 
he previously had delivered marijuana to the 
confidential informant (CI) with an expectation 
that she would sell the product and pay him 
with proceeds from the sales; he later received 
cash payment with a stated intent to purchase 
more marijuana, which he would then sell to 
the CI for her to re-sell to customers; and he 
then, in fact, did purchase more marijuana, a 
portion of which he delivered to the CI for her to 
re-sell. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


37. —Notice. 

Attorney received adequate notice of his 
range of possible punishment, and his proce- 
dural due process rights were not violated by 
the procedure the supreme court used in re- 
viewing and increasing the attorney’s disciplin- 
ary sanctions from a reprimand to a suspension 
In re Walwyn, 531 S.W.3d 131, 2017 Tenn. 
LEXIS 457 (Tenn. Aug. 4, 2017). 

Chancery court erred in unilaterally impos- 
ing substantive and material restrictions on a 
father’s activities during his parenting time 
without affording him an evidentiary hearing 
because some of the restrictions placed on the 
father were too vague to be enforceable, the 
statement of the evidence did not provide a 
factual basis for the restrictions placed on the 
father, and such restraints should be well de- 
fined and must involve conduct that competent 
evidence shows could cause harm to the child. 
Brantley v. Brantley, — S.W.3d —, 2017 Tenn. 
App. LEXIS 617 (Tenn. Ct. App. Sept. 15, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
94 (Tenn. Feb. 15, 2018). 

Tennessee law was well established as to the 
de novo nature of a hearing before a juvenile 
court judge of a matter previously heard by a 
magistrate, and the father had proper notice of 
the type of hearing he was requesting; his 
procedural due process rights were not violated 
by the trial court’s consideration of all evidence 
presented regarding his compliance or noncom- 
pliance with the December 2013 order through 
the time of the August 2016 rehearing. State ex 
rel. Groesse v. Sumner, 582 8.W.3d 241, 2019 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 
2019), appeal denied, State ex rel. Groesse v. 
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Sumner, — S.W.3d —, 2019 Tenn. LEXIS 277 
(Tenn. June 20, 2019). 


41. —Criminal Law and Procedure. 

This section, which gave the Tennessee Bu- 
reau of Investigation (TBI) $250 for each DUI 
conviction that was obtained using a blood or 
breath test, violated the Due Process Clause of 
the Fourteenth Amendment and Tenn. Const. 
art. I, § 8 because the TBI had a direct pecu- 
niary interest in securing convictions, given 
that the money from the fees was placed di- 
rectly in the intoxicant testing fund which was 
designated for exclusive use by the TBI. The 
court held that procedural safeguards sug- 
gested by the State failed to remedy the due 
process violations resulting from the fee system 
itself. State v. Decosimo, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 85 (Tenn. Crim. App. 
Feb. 6, 2018), rev'd, 555 S.W.3d 494, 2018 Tenn. 
LEXIS 471 (Tenn. Aug. 23, 2018), overruled, 
State v. Mitchell, — S.W3d —, 2018 Tenn. 
Crim. App. LEXIS 799 (Tenn. Crim. App. Oct. 
29, 2018), overruled, State v. Ipock, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 854 (Tenn. 
Crim. App. Nov. 20, 2018), overruled, State v. 
Liles, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 85 (Tenn. Crim. App. Feb. 8, 2019). 

T.C.A. § 55-10-413 was not unconstitutional 
due to the imposition of a fee upon persons 
convicted of drug and alcohol offenses when 
forensic scientists employed by the Tennessee 
Bureau of Investigation (TBI) conducted chemi- 
cal tests used to determine blood alcohol or 
drug content, as the TBI forensic scientists 
were not judicial officials to whom the require- 
ments of Turney v. Ohio applied. State v. Deco- 
simo, 555 §.W.3d 494, 2018 Tenn. LEXIS 471 
(Tenn. Aug. 23, 2018), cert. denied, Decosimo v. 
Tennessee, 202 L. Ed. 2d 577, 139 S. Ct. 817, — 
U.S. —, 2019 U.S. LEXIS 222 (U.S. Jan. 7, 
2019). 

Trial court’s consideration of evidence relat- 
ing to the nolled count of the indictment, sexual 
exploitation of a minor for possession of porno- 
graphic images, did not violate defendant’s 
right to substantive due process because the 
trial court could utilize criminal behavior 
shown by a preponderance of the evidence to 
enhance a sentence without violating federal or 
state due process principles. State v. Broadrick, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 678 
(Tenn. Crim. App. Sept. 4, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 84 (Tenn. Jan. 
16, 2019). 

Defendant failed to show a due process vio- 
lation because he failed to establish an agree- 
ment between the State and the witnesses. 
Defendant cross-examined the witnesses and 
both witnesses testified that the State did not 
promise to reduce their sentences in exchange 
for their testimony. State v. Carter, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 188 (Tenn. 
Crim. App. Mar. 27, 2019), appeal denied, — 
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S.W.3d —, 2019 Tenn. LEXIS 253 (Tenn. June 
19, 2019). 


46. ——Competency to Stand Trial. 

Evidence supported the trial court’s finding 
of defendant’s competency to stand trial be- 
cause the trial court credited the testimony of a 
forensic psychiatrist and a forensic psycholo- 
gist, who interviewed defendant and testified 
that defendant was competent to stand trial. 
The trial court also observed defendant’s de- 
meanor and speaking ability during defen- 
dant’s testimony on direct and cross-examina- 
tion. State v. Davis, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1020 (Tenn. Crim. App. Dec. 
11, 2017), review denied and ordered not pub- 
lished, — S.W.8d —, 2018 Tenn. LEXIS 141 
(Tenn. Mar. 14, 2018). 


47. ——Delay in Bringing to Trial. 

Defendant did not establish that the pre- 
indictment delay of 17 months violated defen- 
dant’s right to a fair trial because the delay was 
not presumptively prejudicial. Furthermore, 
defendant did not show that defendant suffered 
any actual prejudice as a result of the delay, or 
that the State of Tennessee caused the delay to 
obtain a tactical advantage over defendant. 
State v. Gleason, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 78 (Tenn. Crim. App. Feb. 
10, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 350 (Tenn. Aug. 10, 2020). 

Defendant’s due process rights were not vio- 
lated due to a three and one-half year delay in 
prosecuting the case where the delay was due 
in large part to some level of incompetence or 
inaction of the initial investigator and not to 
gain a tactical advantage or harass defendant, 
and defendant did not suffer any prejudice. 
State v. Golden, —S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 692 (Tenn. Crim. App. Oct. 23, 
2020). 


48. —-—Indictment. 

Dismissal of the burglary charge under 
T.C.A. § 39-14-402(a)(3) was proper, as the 
delay in charging defendant with burglary was 
attributable to the State because it had evi- 
dence of defendant’s ban from the store in 
question prior to her first trial and failed to 
investigate it, and the State’s deficiencies did 
not provide a sound basis for burdening defen- 
dant with the addition of a felony offense after 
a mistrial. State v. Jensen, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Aug. 25, 2017), vacated, — S.W.3d —, 2017 
Tenn. LEXIS 902 (Tenn. Dec. 8, 2017). 

Dismissal of the burglary count in defen- 
dant’s case was upheld on independent due 
process grounds; given the legislative history, 
T.C.A. § 39-14-402(a)(3) was never intended to 
cover buildings open to the public, and by 
charging individuals with burglary, a Class D 
felony, when they should only be prosecuted for 
misdemeanor theft or shoplifting under T.C.A. 
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§§ 39-14-105, 39-14-146, prosecutors are abus- 
ing their charging discretion by unreasonably 
expanding the reach of the burglary statute, 
and charging of burglary in these instances is 
unreasonable, unjust, and violative of due pro- 
cess. State v. Jensen, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 763 (Tenn. Crim. App. Aug. 
25, 2017), vacated, — S.W.3d —, 2017 Tenn. 
LEXIS 902 (Tenn. Dec. 8, 2017). 

Dismissal of the burglary charge under 
T.C.A. § 39-14-402(a)(3) was proper as the 
State failed to rebut the presumption of pros- 
ecutorial vindictiveness, regardless of whether 
the trial court explicitly relied on such; the 
State admitted it charged defendant with bur- 
glary following defendant’s first mistrial be- 
cause it intended use its discretionary charging 
authority to prosecute all banned, repeat shop- 
lifters like defendant with burglary, which was 
retaliatory and violative of due process. State v. 
Jensen, — $.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Aug. 25, 2017), 
vacated, — S.W.3d —, 2017 Tenn. LEXIS 902 
(Tenn. Dec. 8, 2017). 

Because the blood alcohol concentration 
(BAC) evidence was suppressed, the trial court 
did not err by dismissing the count alleging 
DUI per se; however, the trial court erred by 
dismissing the indictment in its entirety be- 
cause the grand jury could consider the sup- 
pressed evidence showing defendant’s BAC 
level as the grand jury could consider evidence 
obtained in violation of an accused’s constitu- 
tional rights; the State did not knowingly pres- 
ent false testimony; the officer’s and the mag- 
istrate’s testimony was not unfairly prejudicial 
to defendant in relation to the remaining in- 
dictment counts; and, even without the blood 
analysis results, the evidence was sufficient to 
permit the State to continue its prosecution of 
the remaining charges. State v. Collier, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1036 
(Tenn. Crim. App. Dec. 15, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 221 
(Tenn. Apr. 18, 2018). 


49, ——Evidence. 

There was no recording of defendant’s admis- 
sions during a phone call, and nothing sug- 
gested that a recording of defendant’s side of 
the conversation, if it existed, would have been 
exculpatory, and therefore defendant’s claim 
that the State had a duty to preserve the 
evidence failed. State v. Smartt, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 960 (Tenn. Crim. 
App. Nov. 14, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 193 (Tenn. Mar. 16, 
2018). 

Defendant was not entitled to relief on ap- 
peal when a portion of the recording of codefen- 
dant’s interview was lost due to technical fail- 
ure because the trial court did not err in its 
determination that defendant could have a fun- 
damentally fair trial protected by adequate 
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curative measures and that a dismissal was not 
warranted. Furthermore, the trial court’s jury 
instructions were an appropriate and adequate 
remedy for the absence of a recording of a 
portion of codefendant’s interview. State v. 
Sherrill, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 830 (Tenn. Crim. App. Nov. 8, 2018). 

Defendant failed to show that she was not 
afforded her right to due process because a 
witness’s second statement was not disclosed 
before trial, as the statement was not exculpa- 
tory to defendant and the defense was able to 
interview the witness and make an informed 
decision as to his credibility and value as a 
witness. State v. Smith, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 61 (Tenn. Crim. App. 
Feb. 25, 2021). 

Defendant’s right to due process was not 
violated based on her being prevented from 
viewing the evidence until four days before trial 
because her attorney conceded that she had 
been invited on two previous occasions to re- 
view the evidence, but was unable to do so; she 
viewed the evidence before trial, and she raised 
the chain of custody concerns during the trial, 
effectively cross-examining the State’s wit- 
nesses in that regard; and the photographs that 
were provided to defendant were not so sub- 
stantially different than the photographs that 
were not provided to defendant that they delay 
cause a constitutional violation. State v. Robin- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 

Denial of defendant’s motion to suppress was 
proper as the State did not have a duty to 
preserve the vehicle for later production to 
defendant, the efforts to retrieve evidence from 
the vehicle before its release were thorough and 
extensive, and the items taken from the vehicle 
were all preserved and available to defendant 
for analysis. State v. Rimmer, — S.W.3d —, 
2021 Tenn. LEXIS 71 (Tenn. Apr. 16, 2021). 


50. ——Discovery. 

Although defendant argued in a DUI case 
that the State committed a Brady violation by 
failing to disclose an exculpatory statement 
made by passenger to a deputy, the passenger’s 
statement was not favorable to the defense, nor 
was it material. Because defendant did not 
establish all four prerequisites to establish a 
Brady violation, he was not entitled to relief on 
this issue. State v. Pratt, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 634 (Tenn. Crim. App. 
Aug. 20, 2018). 

Despite the trial court’s failure to analyze 
defendant’s Brady claims properly, the trial 
court did not err in denying defendant’s Brady 
claim as to a mistake regarding release eligibil- 
ity pursuant to the original plea agreement of a 
State of Tennessee witness in exchange for the 
witness testifying against defendant and as to 
the charge and subsequent plea agreement of 
the witness in a neighboring county to an 
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offense involving sexual conduct with the vic- 
tim’s brother. State v. Sherrill, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 830 (Tenn. Crim. 
App. Nov. 8, 2018). 

Defendant, who complained that the State 
committed a Brady violation by failing to dis- 
close to the defense prior to trial that his blood 
sample was contaminated with naphthalene, 
did not establish all four prerequisites to estab- 
lish a Brady violation. Consequently, defendant 
was not entitled to relief on this issue. State v. 
Brewer, — 8.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 221 (Tenn. Crim. App. Apr. 6, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
421 (Tenn. Aug. 6, 2020), cert. denied, Brewer v. 
Tennessee, — L. Ed. 2d —, — S. Ct. —, — U.S. 
—, 2020 U.S. LEXIS 6062 (U.S. Dec. 14, 2020). 

Even though the court held that defendant 
was entitled to Brady material at the juvenile 
transfer hearing, the information concerning 
other potential suspects was neither favorable 
nor material to the hearing because the indi- 
viduals did not appear to be legitimate suspects 
but rather stray leads that were dismissed 
early in the case. State v. Booker, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 226 (Tenn. Crim. 
App. Apr. 8, 2020). 

Trial court did not err by denying defendant’s 
motion to dismiss based upon lost or destroyed 
evidence of recordings from a deputy’s dash and 
body cameras utilized at time of a traffic stop 
and by providing a jury instruction relative to 
the State of Tennessee’s duty to preserve evi- 
dence because the nonexistence of the record- 
ings occurred through inadvertence and was 
due to an equipment malfunction and other 
evidence, including defendant’s incriminating 
statements during a police interview at the jail, 
was sufficient to support the convictions. State 
v. Johnson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 545 (Tenn. Crim. App. Aug. 7, 2020). 

When the existence of photographs were not 
disclosed until a sheriffs sergeant testified at 
trial to having taken photographs with the 
sergeant’s cell phone of the heroin and cocaine 
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forgetting about the photographs until the ser- 
geant’s trial testimony, defendant was not en- 
titled to relief because the photographs were 
inculpatory and would have corroborated the 
testimony of witnesses about the events during 
the traffic stop and the result of the proceeding 
would not have been different. State v. Johnson, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. Aug. 7, 2020). 


52. Fair Trial. 

Defendant could not show plain error when 
the State of Tennessee did not preserve a 
toaster oven which a retail store sold at a 
discount after defendant allegedly removed the 
item from its box and placed items which de- 
fendant removed from the store in the box 
because the State had no duty to preserve the 
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toaster oven, which defendant claimed would 
have potentially provided exculpatory evi- 
dence, as the State never had possession of the 
toaster oven. State v. Craig, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 282 (Tenn. Crim. App. 
Apr. 16, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 530 (Tenn. Aug. 13, 2018). 

Trial court did not err by denying defendant’s 
motion to exclude testimony regarding the 
missing portion of a surveillance video; the 
State did not have a duty to collect a complete 
copy of the video, the video was privately owned 
and never in the State’s control, the State did 
not lose or destroy the video and instead pre- 
served the portion it obtained and introduced at 
trial, and a detective testified that he did not 
request a complete copy because he was merely 
verifying the accuracy of the information a 
witness provided. State v. Crowell, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 621 (Tenn. 
Crim. App. Aug. 16, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 756 (Tenn. Dec. 6, 
2018). 

Because the trial court afforded defendant 
the opportunity for a mental evaluation, and 
his own conduct was the reason no evaluation 
was performed, he could not be heard to com- 
plain on appeal that he did not receive the 
evaluation. He failed to carry his burden of 
demonstrating incompetency because he re- 
fused to cooperate with a mental evaluation 
geared toward determining whether incompe- 
tency existed and the evidence of record did not 
establish that he was incompetent. State v. 
Myers, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 285 (Tenn. Crim. App. Apr. 30, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
314 (Tenn. July 17, 2019). 

Law enforcement’s failure to preserve a vid- 
eotape made by an evidence technician and 
provide it to the defense did not plainly violate 
Brady because the evidence does not show that 
the recording was material, as a recording of 
one of the investigating detectives using a ra- 
cial slur would not have cast doubt on defen- 
dant’s identity as the perpetrator as defendant 
had admitted that there was no African-Ameri- 
can suspect. State v. Rimmer, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. May 21, 2019). 

Trial court did not err by declining to give a 
limiting instruction regarding the State’s duty 
to preserve the identity of a witness who spoke 
to police after a robbery because the State had 
no duty to collect an unnamed woman’s identi- 
fying information; the woman’s description of 
the man she saw fleeing was not more detailed 
than that of the victims, extensive identity 
testimony was presented at trial, and the suf- 
ficiency of the evidence regarding identity was 
not at issue. State v. Atha, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 588 (Tenn. Crim. App. 
Sept. 20, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 41 (Tenn. Jan. 15, 2020). 
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Defendant’s prosecution for aggravated rape 
was not barred by the statute of limitations 
because the statute of limitations was tolled as 
defendant was not ordinarily and openly living 
in Tennessee when incarcerated in and living 
as a resident of Louisiana. Furthermore, defen- 
dant did not establish that the pre-indictment 
delay violated defendant’s right to a fair trial as 
defendant did not show that defendant suffered 
any actual prejudice as a result of the delay or 
that the State of Tennessee caused the delay to 
obtain a tactical advantage. State v. Jackson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Mar. 25, 2021). 


60. Post-Conviction Relief. 

Inmate was not entitled to post-conviction 
relief for the State’s failure to preserve evi- 
dence because the inmate waived such a free- 
standing claim by not raising the claim on 
direct appeal. Carroll v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 819 (Tenn. Crim. 
App. Nov. 5, 2018). 

Inmate was not entitled to post-conviction 
relief for ineffective assistance of counsel be- 
cause, (1) as to counsel’s failure to move to 
dismiss for the State’s failure to preserve evi- 
dence, it was not apparent the evidence had to 
be preserved, and reliable substitute evidence 
existed, and, (2) as to counsel’s alleged advice to 
waive a direct appeal, sufficient evidence sup- 
ported the inmate’s conviction such that the 
inmate was not prejudiced, the inmate admit- 
ted counsel actually told the inmate an appeal 
would not succeed, and the inmate admitted 
the inmate waived a direct appeal because the 
inmate thought an appeal would be a waste of 
time. Carroll v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 819 (Tenn. Crim. App. Nov. 
5, 2018). 


68. Classification. 


69. —Gender-based. 

With no evidence that the General Assembly 
acted with the purpose of discriminating 
against women in enacting the statutory cap on 
noneconomic damages, T.C.A. § 29-39-102 does 
not violate the Tennessee Constitution by dis- 
criminating disproportionately against women; 
without evidence of discriminatory purpose, 
disparate impact alone does not violate the 
equal protection provisions of the Tennessee 
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Constitution. McClay v. Airport Mgmt. Servs., 
LLC, 596 S.W.3d 686, 2020 Tenn. LEXIS 84 
(Tenn. Feb. 26, 2020). 


89. Pretrial Release. 

Because a trial court had no rational basis for 
making it more difficult for a father, a defen- 
dant in a civil child support enforcement action, 
to obtain pretrial release than a criminal defen- 
dant, requiring a cash-only bond violated the 
father’s right to equal protection of the law 
under both the state and federal constitutions; 
a trial court’s discretion to require a cash-only 
appearance bond is constrained by the equal 
protection guarantees of the United States and 
Tennessee Constitutions. State ex rel. Haynes 
v. Daugherty, — S.W.3d —, 2019 Tenn. App. 
LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

In order to comport with the Equal Protec- 
tion guarantees of both the United States and 
Tennessee Constitutions in a child support en- 
forcement action, the court must follow the 
applicable bail statutes set forth in the Release 
from Custody and Bail Reform Act of 1978 
unless the bail statute or statutes conflict with 
T.C.A. § 36-5-101(f)(2), in which case § 36-5- 
101(f)(2) controls; this mandate includes T.C.A. 
§§ 40-11-122 and 40-11-118. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

Defendants in child support enforcement ac- 
tions, by virtue of their alleged wrong, pose no 
risk of danger to the public, and a civil defen- 
dant not facing the possibility of a prison sen- 
tence upon conviction has less incentive to flee 
than a criminal defendant; considering the civil 
contemnor’s risk to the community and incen- 
tive to flee, it is illogical to make it more 
difficult for a defendant in a child support 
enforcement action to secure pretrial release 
than it for a criminal defendant. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 
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2. Due Process. 

Dismissal of the burglary count in defen- 
dant’s case was upheld on independent due 
process grounds; given the legislative history, 
T.C.A. § 39-14-402(a)(3) was never intended to 
cover buildings open to the public, and by 
charging individuals with burglary, a Class D 
‘felony, when they should only be prosecuted for 
misdemeanor theft or shoplifting under T.C.A. 
§§ 39-14-105, 39-14-146, prosecutors are abus- 
ing their charging discretion by unreasonably 
expanding the reach of the burglary statute, 
and charging of burglary in these instances is 
unreasonable, unjust, and violative of due pro- 
cess. State v. Jensen, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 763 (Tenn. Crim. App. Aug. 
25, 2017), vacated, — S.W.3d —, 2017 Tenn. 
LEXIS 902 (Tenn. Dec. 8, 2017). 
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Dismissal of the burglary charge under 
T.C.A. § 39-14-402(a)(3) was proper as the 
State failed to rebut the presumption of pros- 
ecutorial vindictiveness, regardless of whether 
the trial court explicitly relied on such; the 
State admitted it charged defendant with bur- 
glary following defendant’s first mistrial be- 
cause it intended use its discretionary charging 
authority to prosecute all banned, repeat shop- 
lifters like defendant with burglary, which was 
retaliatory and violative of due process. State v. 
Jensen, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Aug. 25, 2017), 
vacated, — S.W.3d —, 2017 Tenn. LEXIS 902 
(Tenn. Dec. 8, 2017). 

Dismissal of the burglary charge under 
T.C.A. § 39-14-402(a)(3) was proper, as the 
delay in charging defendant with burglary was 
attributable to the State because it had evi- 
dence of defendant’s ban from the store in 
question prior to her first trial and failed to 
investigate it, and the State’s deficiencies did 
not provide a sound basis for burdening defen- 
dant with the addition of a felony offense after 
a mistrial. State v. Jensen, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 763 (Tenn. Crim. App. 
Aug. 25, 2017), vacated, — S.W.3d —, 2017 
Tenn. LEXIS 902 (Tenn. Dec. 8, 2017). 

Defendant was not entitled to relief due to 
missing audiotape of a controlled drug buy 
because it did not appear that the audiotape 
was exculpatory evidence the State of Tennes- 
see had a duty to preserve. An officer identified 
defendant as the driver of car in which a drug 
transaction took place, and the State volun- 
tarily dismissed the drug sale charge for the 
failure to preserve and did not mention the 
content of the interaction between defendant 
and a confidential informant until defendant 
brought the missing evidence to the jury’s at- 
tention. State v. Buford, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 40 (Tenn. Crim. App. 
Jan. 27, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 345 (Tenn. June 3, 2020). 

Defendant was not entitled to relief on his 
claim that his statement should have been 
suppressed, where defendant voluntarily reini- 
tiated his conversation with a detective after 
telling the detective that he had an attorney. 
Defendant did not allege that the detective 
coerced him into reinitiating the conversation, 
and the video of the interview showed that the 
detective did not say anything before defendant 
began asking questions about his case and 
voluntarily made the statement at issue. State 
v. Banks, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 583 (Tenn. Crim. App. Aug. 25, 2020). 


9. Right to Counsel. 

Postconviction court’s dismissal of petition- 
er’s claim regarding the effectiveness of Tenn. 
R. App. 11 counsel was affirmed because it was 
not a cognizable claim for postconviction relief, 
as defendants had no constitutional right to 
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counsel in postconviction proceedings. Long v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 877 (Tenn. Crim. App. Dec. 3, 2018). 


10. —When Attaches. 

Trial court did not err in denying defendant’s 
motion to suppress statements that defendant 
made to the police during an interrogation at a 
police station because defendant’s multiple ref- 
erences to an attorney did not rise to the level of 
an unequivocal invocation of defendant’s right 
to counsel. Instead defendant’s statements in- 
dicated that defendant was still in the decision 
making process, but the statements did not 
clearly request counsel. State v. Freeman, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. May 24, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 465 
(Tenn. Sept. 18, 2019). 


13. —Competency of Counsel. 

Defendant’s petition for post-conviction relief 
was properly denied because counsel made a 
reasonable, strategic choice to avoid testing 
evidence that he rationally expected would pro- 
duce results that were inculpatory to defen- 
dant, even though the testing of the victim’s 
fingernail scrapings ultimately proved favor- 
able to defendant; and defendant did not estab- 
lish a violation of the principles of fundamental 
fairness under the Due Process Clause as, 
while genetic material from a male other than 
defendant found under the victim’s fingernails 
had exculpatory value, it was not exonerating, 
and the evidence was not so exculpatory that it 
undermined the confidence in the verdict or 
raised a reasonable probability of a different 
result at trial. Waterford v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 772 (Tenn. Crim. 
App. Oct. 16, 2018). 

Although petitioner took issue with trial 
counsel’s failure to call alibi witnesses, peti- 
tioner failed to present any alibi witnesses at 
the post-conviction hearing. Petitioner failed to 
prove any deficiency or prejudice by clear and 
convincing evidence. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

Court of criminal appeals could not find inef- 
fective assistance of counsel based on the fail- 
ure to file a written motion for a continuance 
when trial counsel’s oral motion was heard and 
denied. Smith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 801 (Tenn. Crim. App. Oct. 
30, 2018). 

Although trial counsel admitted at the post- 
conviction hearing that he did not fully under- 
stand the cell phone technology used at trial, he 
explained that the trial strategy was to explain 
petitioner was not in possession of his cell 
phone at the time of the victim’s death and, 
therefore, any additional knowledge of cell 
phone GPS technology was irrelevant. Peti- 
tioner failed to show how this trial strategy 
resulted in prejudice. Smith v. State, — S.W.3d 
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—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

Post-conviction court did not find petitioner’s 
testimony that he asked trial counsel to with- 
draw but that trial counsel never filed a motion 
to do so credible, and the court of criminal 
appeals declined to substitute its own infer- 
ences for those drawn by the post-conviction 
court. Moreover, petitioner did not provide any 
additional proof that he asked trial counsel to 
withdraw or that trial counsel’s failure to do so 
resulted in prejudice. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 801 (Tenn. 
Crim. App. Oct. 30, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated assault, defendant 
failed to establish what additional information 
deposing the victims would have revealed. Ac- 
cordingly, defendant failed to establish his fac- 
tual allegations regarding his ineffective assis- 
tance claim by clear and convincing evidence. 
State v. Ailey, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 499 (Tenn. Crim. App. Aug. 19, 
2019). 

Because the court of criminal appeals found 
no single instance wherein trial counsel was 
deemed ineffective, there was no basis to con- 
clude that any cumulative error resulted in an 
unfair trial. State v. Ailey, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 499 (Tenn. Crim. App. 
Aug. 19, 2019). 

Court of Criminal appeals agreed with the 
trial court’s findings and conclusions regarding 
trial counsel’s performance during the plea 
bargaining process. The record reflected that 
defendant made an informed decision to pro- 
ceed to trial. State v. Ailey, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 499 (Tenn. Crim. App. 
Aug. 19, 2019). 

Record did not preponderate against the 
post-conviction court findings that the advice 
given petitioner by his trial counsel regarding a 
plea agreement was well within the range of 
competence of competent attorneys and that 
trial counsel’s performance was not deficient. 
Therefore, the court of criminal appeals agreed 
with the post-conviction court’s conclusion, and 
petitioner was not entitled to post-conviction 
relief. Cooper v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 220 (Tenn. Crim. App. Apr. 3, 
2020). 


14. ——Post-conviction Review. 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
she felt most strongly aided her argument that 
the wiretaps were unlawful;:and, while the 
appellate court’s decision limited defendant’s 
argument, defendant did not show that counsel 
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was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 

In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 570 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because he was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 570 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 675 (Tenn. Oct. 4, 
2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in preparing the certified questions of law 
and in educating defendant on the applicable 
law because he was advised of the procedural 
risks of the certified questions; counsel advised 
him that she could not guarantee that his 
questions would be deemed dispositive by the 
appellate court; counsel did not guarantee him 
success on appeal; and counsel advised defen- 
dant that, although not all questions would be 
deemed dispositive, she chose to include them 
as the appellate court sometimes overlooked 
whether a question was dispositive and re- 
viewed it, but counsel did not guarantee that 
the appellate court would address the non- 
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dispositive questions. King v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 571 (Tenn. 
Crim. App. June 28, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 
2017). 

After reviewing the briefs from the direct 
appeal, the evidence did not preponderate 
against the post-conviction court’s finding that 
counsel fully briefed defendant’s argument re- 
lated to the probable cause requirement in the 
wiretapping statute, and that she addressed 
the subsections of that statute in her brief that 
she felt most strongly aided her argument that 
the wiretaps were unlawful; and, while the 
appellate court’s decision limited defendant’s 
argument, defendant did not show that counsel 
was ineffective in that regard as she made a 
strategic decision to focus her argument in the 
reply brief, which the appellate court would not 
second guess. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 

In a case in which defendant pled guilty to 
multiple drug and money laundering crimes in 
three separate counties, defendant’s petition 
for post-conviction relief, claiming that he re- 
ceived ineffective assistance of counsel, was 
properly denied as defendant’s plea was en- 
tered knowingly and voluntarily because coun- 
sel and defendant weighed the risk of taking 
his case to trial, where he faced a lengthy 
sentence approaching 100 years but retained 
all his rights of appeal, versus entering a guilty 
plea for a sentence of 40 years but reduced 
rights of appeal; and defendant affirmed that 
he was asked at the guilty plea hearing 
whether he understood his right to trial and 
that he was giving up that right, which he 
stated he did. King v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 571 (Tenn. Crim. App. 
June 28, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 671 (Tenn. Oct. 4, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not deficient for failing to adequately advise 
defendant about sentencing ranges or his clas- 
sification as a Range I offender; for failing to 
advise defendant to proceed to trial as the 
prosecutor stated that the State would be able 
to call witnesses that would identify defendant 
as the man who held the victim at gunpoint 
during the robbery preceding the victim’s mur- 
der, and that defendant confessed to murdering 
the victim; and for failing to object to defen- 
dant’s plea on the basis that he was a minor as 
he was properly before the criminal court as an 
adult. Cunningham v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 611 (Tenn. Crim. App. 
July 12, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 658 (Tenn. Oct. 5, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call witnesses because counsel 
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met with defendant, developed an appropriate 
trial strategy, and investigated the case ad- 
equately; defendant offered alibi witnesses to 
counsel, but those witnesses were not with 
defendant at the time of the offense and seemed 
skeptical about whether he had committed the 
shooting; counsel used sound legal discretion 
when choosing not to present those witnesses; 
and defendant did not present those witnesses 
at his post-conviction hearing, and one of them, 
his sister, declined to testify at the post-convic- 
tion hearing. Hollins v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 612 (Tenn. Crim. 
App. July 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 837 (Tenn. Nov. 21, 
2017). 

Post-conviction court properly dismissed pe- 
titioner’s application for post-conviction relief 
because petitioner failed to prove that trial 
counsel’s failure to request jury instructions on 
duress and necessity was below an objective 
standard of reasonableness under prevailing 
professional norms. Hendricks v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 651 
(Tenn. Crim. App. July 26, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 810 
(Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because, although appel- 
late counsel’s performance was deficient as she 
filed a brief asserting insufficiency of the evi- 
dence based on law no longer in effect, defen- 
dant failed to show that he was prejudiced by 
appellate counsel’s deficient performance as he 
did not show that the outcome would have been 
different even if appellate counsel filed a reply 
brief arguing the new sufficiency of the evi- 
dence standard; defendant further failed to 
assert what appealable issues were present 
that appellate counsel failed to pursue; and 
appellate counsel’s deficiencies did not rise to 
the level of structural defect constituting a 
complete denial of counsel. Byrd v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 749 
(Tenn. Crim. App. Aug. 24, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 823 
(Tenn. Nov. 16, 2017). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as trial counsel did not fail to 
explain the case and the witnesses against him 
because trial counsel testified at the hearing 
that she gave defendant access to his discovery 
materials through her website and that defen- 
dant was able to communicate with her 
through the website by sending her messages; 
trial counsel did not recall defendant’s giving 
her the name of any alibi witnesses; defendant 
did not produce the alibi witness that he 
claimed trial counsel was ineffective for failing 
to present to the trial court; and trial counsel 
did not promise defendant special parole. 
Tucker v. State, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 789 (Tenn. Crim. App. Aug. 31, 
2017). 

Petitioner was properly denied post-convic- 
tion relief because he failed to establish that 
trial counsel was deficient in failing to file a 
motion to recuse the trial judge since he sub- 
mitted no evidence at the post-conviction hear- 
ing that there was a valid reason to request 
recusal; trial counsel, knowing that a motion to 
recuse a judge would be unsuccessful, properly 
weighed the benefits of whether a motion re- 
questing recusal would be necessary and rea- 
sonably concluded that it was not. Armstrong v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 871 (Tenn. Crim. App. Sept. 27, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
31 (Tenn. Jan. 17, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of appellate 
counsel was properly denied because appellate 
counsel testified that he made a strategic deci- 
sion not to raise the suppression issue after 
considering the facts and the law as he did not 
believe that the appellate court would find that 
the issue had merit; and defendant did not 
show that the issue had any merit as the only 
evidence that defendant did not initiate contact 
with law enforcement was his testimony at the 
post-conviction hearing, which would not have 
been available to appellate counsel; and he 
agreed that the lieutenant read the Miranda 
warnings to him and that he waived his rights 
before making his statement. Rice v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 910 
(Tenn. Crim. App. Oct. 12, 2017), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 
15, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of trial counsel 
was properly denied because trial counsel was 
not ineffective (1) in failing to request a jury 
instruction on corroboration of accomplice tes- 
timony as the witness was not an accomplice 
because the witness testified that defendant 
twice approached him and discussed robbing 
the victim, and both times he refused to help; 
and defendant’s own statement did not impli- 
cate the witness in planning, committing, or 
sharing in the proceeds from the robbery; and 
(2) in failing to move for a judgment of acquittal 
on the basis of inconsistent verdicts as the proof 
supported defendant’s convictions for facilita- 
tion and felony murder. Rice v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 910 (Tenn. 
Crim. App. Oct. 12, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 82 (Tenn. Feb. 15, 
2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant did not present as a 
witness at the post-conviction hearing the indi- 
vidual or individuals who he claimed should 
have been called to testify at trial; counsel’s 
decision not to introduce at trial the victim’s 


Art. I, $9 


interview or have the victim’s examiner testify 
were strategic decisions designed to shield the 
jury from further exposure to the victim’s state- 
ments about his sexual abuse by defendant; 
and counsel’s strategy also prevented the jury 
from hearing evidence that defendant had 
sexually abused other children. Lewis v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 929 
(Tenn. Crim. App. Oct. 23, 2017). 

Defendant’s petition for post-conviction relief 
was properly denied because his claims about 
the involuntariness of his guilty plea were 
belied by the transcript of the plea hearing, in 
which he was advised of his constitutional 
rights and his sentencing range; he affirmed 
that he was clear-minded and that it was his 
desire to plead guilty; and he failed to prove 
that he received ineffective assistance of coun- 
sel that would have otherwise rendered his 
guilty plea involuntary and unintelligent. Hol- 
ley v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 949 (Tenn. Crim. App. Nov. 9, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 83 (Tenn. Feb. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because the post-convic- 
tion court found that there was no basis to 
suppress the drugs; and, even if trial counsel’s 
filing of the motion to suppress had not been 
circumvented by defendant’s entry of his guilty 
plea, he did not show that he was prejudiced by 
the failure to file the motion. Holley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 949 
(Tenn. Crim. App. Nov. 9, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 83 (Tenn. Feb. 
14, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because defense counsel was 
prepared for a trial; counsel investigated the 
crime scene, reviewed discovery, and summa- 
rized witness statements; counsel said that he 
worked about 150 hours on defendant’s case 
and that he provided defendant with the dis- 


covery and the ballistic evidence; counsel met . 


numerous times with defendant to review the 
evidence and to discuss the State’s plea offer; 
and he said he answered defendant’s questions 
regarding the plea offer, that he subpoenaed 
witnesses for the sentencing hearing, and that 
he was prepared for the sentencing hearing. 
Smith v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 959 (Tenn. Crim. App. Nov. 14, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 180 (Tenn. Mar. 16, 2018). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied because, given the fact that 
possession of the drugs could be attributed to 
the leaseholder, the decision not to assert 
standing to contest the search was a reasonable 
strategic decision, and the motion to suppress 
was unlikely to succeed. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
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(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— §.W.3d —, 2018 Tenn. LEXIS 139 (Tenn. 
Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, although coun- 
sel’s advice to plead guilty constituted deficient 
performance, as by pleading guilty to aggra- 
vated burglary, defendant acknowledged that 
he intended to possess cocaine with the intent 
to sell or deliver it, and that he actually pos- 
sessed the cocaine, defendant was not preju- 
diced by counsel’s deficient performance as he 
did not show a reasonable probability that the 
jury would have entertained reasonable doubt 
regarding the drug charge had he not acknowl- 
edged guilt of the aggravated burglary charge 
because he entered an apartment that ap- 
peared to function solely as a cocaine dispen- 
sary with co-defendant, who had cocaine, a gun, 
and two sets of scales. McCathern v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 962 
(Tenn. Crim. App. Nov. 14, 2017), review denied 
and ordered not published, McCathern v. State, 
— §$.W.3d —, 2018 Tenn. LEXIS 139 (Tenn. 
Mar. 14, 2018). 

Defendant was not entitled to post-conviction 
relief, when defendant alleged that defendant’s 
trial counsel provided ineffective assistance of 
counsel, because (1) trial counsel obtained an 
automobile accident reconstruction expert who 
presented evidence favorable to defendant; and 
(2) trial counsel’s advice to defendant not to 
testify was a reasonable strategic decision, 
given defendant’s criminal history and state- 
ment admitting fault for the vehicular accident 
to an investigating officer. Krasovic v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 964 
(Tenn. Crim. App. Nov. 14, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 171 
(Tenn. Mar. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant did not establish 
that he was prejudiced by lead counsel’s failure 
to timely inspect defendant’s car as there was 
no exculpatory evidence to be preserved on 
defendant’s car; and, despite the fact that the 
car had been stored outside, defendant’s expert 
accident reconstructionist was still able to 
opine that the physical evidence was consistent 
with defendant’s explanation of the incident in 
which the victim was run over by defendant’s 
car and to testify that he did not believe that 
the officers’ opinions that the victim was struck 
in one direction could be proven by the evi- 
dence. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 139 S. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U.S. Jan. 7, 2019). 
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Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective because defendant failed to show 
that he was prejudiced by lead counsel’s han- 
dling of the McDaniel hearing request as the 
testimony of the doctor who performed the 
victim’s autopsy about the direction defen- 
dant’s car was traveling when it struck the 
victim, and specifically her testimony about the 
injuries left by the car’s heat, shield, was not 
outside her area of expertise; there was no error 
in the doctor’s opinion that the manner of death 
was homicide; and lead counsel was aware of 
the doctor’s opinions regarding the manner of 
death and direction of travel of defendant’s car, 
and he had extensively prepared for the doc- 
tor’s testimony. Cornwell v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 994 (Tenn. Crim. 
App. Dec. 1, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), 
cert. denied, Cornwell v. Tennessee, 202 L. Ed. 
2d 587, 139 S. Ct. 797, — U.S. —, 2019 U.S. 
LEXIS 491 (U.S. Jan. 7, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to object and properly 
cross-examine the doctor who performed the 
victim’s autopsy because lead counsel’s attempt 
to impeach the doctor, although ill-advised 
given that lead counsel mistakenly stated that 
the doctor said the car backed over the victim, 
was not deficient because lead and co-counsel 
believed that the doctor had confirmed defen- 
dant’s version of the incident at a prior hearing 
and had weighed the possible benefits of im- 
peaching the doctor with a prior statement that 
confirmed defendant’s story against the pos- 
sible risks, including the doctor’s denial that 
she had said that defendant’s car backed over 
the victim. Cornwell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 1, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 214 (Tenn. Apr. 18, 2018), cert. 
denied, Cornwell v. Tennessee, 202 L. Ed. 2d 
587, 1398. Ct. 797, — U.S. —, 2019 U.S. LEXIS 
491 (U.S. Jan. 7, 2019). 

Trial counsel’s actions met an objective stan- 
dard of reasonableness and petitioner failed to 
establish that he received ineffective assistance 
of counsel or that he was prejudiced by trial 
counsel’s actions. Although petitioner claimed 
in his petition for post-conviction relief that he 
would not have pleaded guilty, none of the 
deficiencies in representation alleged by peti- 
tioner created a reasonable probability that 
petitioner would not have pled guilty. Cline v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 999 (Tenn. Crim. App. Dec. 4, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
88 (Tenn. Feb. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because, although defendant contended 
that witnesses critical to his defense were not 
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interviewed or called to testify and that coun- 
sel’s deficient performance unfairly prejudiced 
his defense, defendant failed to specifically 
identify or to present any witness whom he 
claimed should have been interviewed or called 
to testify; the burden was on defendant to 
present more than speculation that a material 
witness might have existed or that a witness’s 
testimony could have affected the outcome of 
the trial; and, by failing to present such a 
witness at the post-conviction hearing, defen- 
dant failed to establish prejudice under Strick- 
land. Steed v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 1043 (Tenn. Crim. App. Dec. 
19, 2017). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because appellate 
counsel was not ineffective for failing to raise 
an issue of the violation of petitioner’s consti- 
tutional rights due to admission of a video 
recording; petitioner cited no legal authorities 
that supported suppression or exclusion of the 
video recording, and he failed to identify any 
pertinent information counsel lacked due to 
counsel’s failure to meet with him before filing 
the appellate brief. McNeal v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.8d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for failing to file a motion 
to suppress the video recording of the drug 
transaction; the evidence supported the deter- 
minations that petitioner failed to present evi- 
dence to support suppression and that counsel 
decided as a matter of strategy not to file the 
motion to suppress and to instead address the 
issue by objecting to the evidence as not show- 
ing an exchange of drugs. McNeal v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 7 
(Tenn. Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to obtain the preliminary hear- 
ing transcript and to impeach the victim with 
her prior statement and testimony because the 
recording of the hearing was not transcribed as 
it was inaudible; counsel aggressively cross- 
examined the victim at the trial using counsel’s 
notes from the preliminary hearing; the discov- 
ery material was available to defendant and his 
counsel, and defendant could have alerted his 
counsel to genuine conflicts; counsel’s examina- 
tion of witnesses and his objections showed his 
preparation and purpose; and the victim iden- 
tified defendant as the person who held her 
against her will in a vehicle and who shot her. 
Overton v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 4, 
2018). 


Art. 1, § 9 


Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel did not fail to prepare adequately for trial 
the evidence supported the post-conviction 
court’s decision to credit counsel’s testimony 
regarding his preparations for the trial, includ- 
ing his meetings with petitioner and their re- 
view of the evidence. McNeal v. State, — $.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 7 (Tenn. 
Crim. App. Jan. 5, 2018), appeal denied, 
McNeal v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 292 (Tenn. May 16, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not ineffective for improperly advising 
petitioner; petitioner did not testify at the hear- 
ing regarding the substance of the testimony he 
would have given but for counsel’s alleged er- 
roneous advice. McNeal v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 7 (Tenn. Crim. 
App. Jan. 5, 2018), appeal denied, McNeal v. 
State, — S.W.3d —, 2018 Tenn. LEXIS 292 
(Tenn. May 16, 2018). 

Trial court properly denied petitioner post- 
conviction relief because he failed to offer any 
proof of ineffective assistance of trial counsel; 
petitioner failed to present a witness that could 
have offered testimony exonerating him, failed 
to present an expert to refute the State’s medi- 
cal proof, and failed to present any proof in 
support of his claim that he was not competent 
to stand trial. Valentine v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 19 (Tenn. Crim. 
App. Jan. 10, 2018). 

Court of criminal appeals concluded that 
trial counsel was effective in his representation 
of appellant and that appellant knowingly and 
voluntarily entered his guilty plea in exchange 
for his immediate release. Accordingly, the 
post-conviction court properly denied appel- 
lant’s petition for post-conviction relief. Valen- 
tino v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 24 (Tenn. Crim. App. Jan. 11, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 162 (Tenn. Mar. 14, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging ineffective assistance of counsel, 
was properly denied because trial counsel re- 
counted an adequate investigation of the facts, 
adequate communication with defendant, and 
adequate negotiations with the State; defen- 
dant failed to prove that, but for any error by 
trial counsel, he would not have pleaded guilty 
and would have insisted on going to trial as 
defendant stated that he was terrified of a trial; 
and defendant did not show that his pleas were 
entered unknowingly or involuntarily as the 
transcript of the plea colloquy showed that he 
indicated that he understood each right that he 
was giving up and that he voluntarily waived 
each right. Henry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 46 (Tenn. Crim. App. 
Jan. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 279 (Tenn. May 17, 2018). 
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Post-conviction court did not err in denying 
appellant’s petition for post-conviction relief. 
Although appellant contended that his guilty 
pleas were not knowingly and voluntarily en- 
tered because his trial counsel was ineffective 
in explaining the possible sentencing outcomes 
to him, the post-conviction court accredited 
trial counsel’s testimony that she explained to 
appellant that his sentences would be up to the 
trial court and that his chances of getting a 
six-year sentence were slim to none. Lancaster 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. Feb. 2, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
370 (Tenn. June 8, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish his factual allegation that members of 
the jury spoke and mingled with the State’s 
witnesses during his trial; trial counsel testi- 
fied that he never witnessed any mingling be- 
tween the State’s witnesses and the juror and 
was never informed of such by petitioner, and 
petitioner did not call a member of the jury or 
the State’s witnesses he claimed were talking 
to the jury members. Anderson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 112 
(Tenn. Crim. App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 
failing to strike a juror who was allegedly the 
victim of an assault; petitioner did not present 
any proof concerning the juror’s assault case 
and/or how that experience could have influ- 
enced the juror’s verdict, and thus, even if 
counsel was deficient in failing to make a chal- 
lenge for cause, petitioner failed to establish 
prejudice. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
establish that trial counsel was ineffective for 


. failing to file a motion to suppress the photo- 


graphic line-up; there is no Sixth Amendment 
right to have defense counsel present when the 
State provides a pretrial photographic display 
to a witness. Anderson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 112 (Tenn. Crim. 
App. Feb. 15, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
offer any proof in support of his ineffective 
assistance of counsel claims; petitioner failed to 
call potential witnesses despite his claim that 
trial counsel should have called them, he failed 
to substantiate his claim that counsel was 
ineffective for failing to hire an investigator to 
do background checks on the State’s witnesses, 
and he offered no proof that a sergeant perjured 
himself. Anderson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 112 (Tenn. Crim. App. 
Feb. 15, 2018). 
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Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
carry his burden of proof establishing that trial 
counsel was deficient by failing to meet with 
him while he was in jail and by failing to 
provide him with discovery; petitioner was out 
on bond prior to and during trial, and trial 
counsel testified that he was provided with 
open file discovery from the State, made a copy 
of the discovery for petitioner, and discussed 
the discovery with petitioner. Anderson v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 112 (Tenn. Crim. App. Feb. 15, 2018). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel did not misinform petitioner about 
the amount of time he would actually have to 
serve before he could be released from prison 
because petitioner was properly informed by 
trial counsel and the trial court that he could 
receive sentencing credits to reduce his sen- 
tence by fifteen percent. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 

It was proper to deny petitioner post-convic- 
tion relief because petitioner’s guilty plea was 
not involuntarily and unknowingly entered on 
the ground that trial counsel was ineffective; 
trial counsel testified that he met with peti- 
tioner several times and spoke with the detec- 
tive, the prosecutor, and the victim’s attorney 
and that he discussed the State’s discovery 
response with petitioner. Shade v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 154 
(Tenn. Crim. App. Feb. 27, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 327 
(Tenn. June 6, 2018), dismissed, Shade v. Wash- 
burn, — F. Supp. 2d —, 2019 U.S. Dist. LEXIS 
130115 (E.D. Tenn. Aug. 5, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as he failed to establish 
that he was prejudiced by trial counsel’s not 
calling a mental health expert at trial because 
defendant did not present an expert at the 
post-conviction hearing to testify regarding his 
mental state at the time of the offenses; fur- 
thermore, the record belied defendant’s claim 
that counsel failed to even explore the possibil- 
ity of calling such an expert as counsel testified 
that defendant was examined by an expert for 
the State and her own expert, and both con- 
cluded that defendant was competent at the 
time of the offenses and to stand trial; and 
counsel questioned witnesses about defendant’s 
performance in school and his learning disabili- 
ties. Craft v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 197 (Tenn. Crim. App. Mar. 
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16, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 414 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file a motion to 
sever his case from his codefendant as both 
defendant and codefendant maintained that 
they were forced to commit the robbery by a 
gang leader; codefendant’s statement and tes- 
timony backed-up defendant’s claim of duress; 
and the identity of the actual shooter was of no 
consequence given that the State proceeded at 
trial on a theory of criminal responsibility; 
further, defendant’s main argument that the 
admission of codefendant’s statement at trial 
violated his right to confrontation was belied by 
the record as codefendant testified at trial and 
was cross-examined by trial counsel. Craft v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 197 (Tenn. Crim. App. Mar. 16, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
414 (Tenn. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to adequately prepare 
him for cross-examination because counsel tes- 
tified that he and his investigator spoke to 
defendant about testifying at trial and ex- 
plained to him what they were needing and 
what his primary defense was going to be; and 
defendant failed to establish his factual allega- 
tions with respect to that issue by clear and 
convincing evidence as defendant did not tes- 
tify at the postconviction hearing. Evans v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
466 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to seek a mental 
evaluation or to present an expert witness to 
support his duress defense as there was no 
evidence presented at the post-conviction hear- 
ing that defendant suffered from any mental 
condition that would have warranted a mental 
evaluation; defendant failed to present the tes- 
timony of an expert at the evidentiary hearing 
to explain what, if any, mental health evidence 
trial counsel should have advanced at trial; and 
defendant presented no psychological expert or 
any other evidence to establish how such an 
expert would have bolstered defendant’s duress 
defense. Evans v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 216 (Tenn. Crim. App. 
Mar. 22, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 466 (Tenn. July 19, 2018). 

Defendant failed to show that defense coun- 
sel provided ineffective assistance in failing to 
conduct a reasonable investigation, to have 
defendant declared indigent, to hire an investi- 
gator, to retain experts, to object to evidence, 
and to properly cross-examine witnesses. Al- 
though counsel was deficient in failing to inter- 
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view one potential witness, to review the re- 
cordings of defendant’s telephone conversations 
from jail, and to object to the prosecutor’s 
opening statements, there was no prejudice 
given the strong evidence against defendant. 
Braswell v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 269 (Tenn. Crim. App. Apr. 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 595 (Tenn. Sept. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as plea counsel was not 
ineffective because, at the post-conviction hear- 
ing, plea counsel testified that he met with 
defendant multiple times, reviewed all of the 
discovery materials, and successfully bar- 
gained with the State for a lower sentence for 
defendant. Cobb v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 273 (Tenn. Crim. App. 
Apr. 12, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 441 (Tenn. July 18, 2018). 

Trial counsel was deficient in failing to dis- 
cover a codefendant’s potentially exculpatory 
statement, but the inmate failed to prove preju- 
dice given trial counsel’s determination that 
codefendant would not have been received well 
by the jury, who might have associated codefen- 
dant with a criminal gang. Patton v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 275 
(Tenn. Crim. App. Apr. 13, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 585 (Tenn. 
Sept. 13, 2018). 

While first pretrial counsel’s performance 
was deficient in that no evidence showed that 
counsel performed any type of investigation or 
met with the inmate to discuss the charges, 
facts, or possible defenses, the inmate was not 
entitled to postconviction relief, because the 
inmate failed to show prejudice, as he failed to 
show how the lack of investigation prejudiced 
the defense. Patton v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 275 (Tenn. Crim. ee 
Apr. 138, 2018), appeal denied, — S.W.3d — 
2018 Tenn. LEXIS 585 (Tenn. Sept. 18; 2018). 

Defendant was not entitled to post-conviction 
relief on defendant’s claim of ineffective assis- 
tance of counsel because defendant did not 
establish that counsel’s performance was defi- 
cient as to a plea offer that was made to 
defendant before trial and that defendant did 
not accept. Counsel and the prosecutor dis- 
cussed the plea offer with defendant that would 
no longer be available if defendant did not 
accept the offer that day, the trial court en- 
gaged in a colloquy with defendant about the 
offer, and defendant declined the offer. Cren- 
shaw v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 278 (Tenn. Crim. App. Apr. 13, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 422 (Tenn. July 19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant did not re- 
ceive ineffective assistance of counsel during 
voir dire because, while it was unclear whether 
lead trial counsel and co-counsel did not object 
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to the prosecutor’s questioning during voir dire 
as a part of trial strategy, it was apparent that 
co-counsel had the opportunity to address the 
prosecutor’s voir dire in opening statements, 
and co-counsel used that opportunity to argue 
to the jury that “the perpetrator” had control 
over the crime scene, not “the defendant;” and 
defendant did not present evidence that the 
jury empaneled in his trial was not impartial. 
Stanhope v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 297 (Tenn. Crim. App. Apr. 
19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as defendant did not re- 
ceive ineffective assistance of counsel because 
the post-conviction court credited lead trial 
counsel’s testimony that he would have dis- 
cussed with a client whether to concede to the 
lesser-included offense of second degree murder 
during closing argument; and defendant did 
not establish that lead trial counsel’s perfor- 
mance was deficient for failing to consult with 
defendant regarding the closing argument. 
Stanhope v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 297 (Tenn. Crim. App. Apr. 
19, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive in failing to communicate with defendant 
because counsel stated that he and defendant 
did not have any trouble communicating and 
that defendant cooperated with him; and defen- 
dant, who called trial counsel to testify at the 
hearing, did not question counsel about his 
trial or appellate strategy, any plea offers, or 
counsel’s communications with defendant 
about potential punishments under the Drug- 
Free School Zone Act. Grimes v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018), vacated, — 
S.W.3d —, 2018 Tenn. LEXIS 398 (Tenn. Aug. 
10, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as he was not entitled to 
relief based on counsel’s alleged ineffective as- 
sistance in failing to argue the preindictment 
delay issue competently on direct appeal be- 
cause he failed to show that the State caused 
the delay to gain a tactical advantage or that he 
was prejudiced by the delay; and he failed to 
present any proof of prejudice at the post- 
conviction evidentiary hearing. Grimes v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. Apr. 19, 2018), vacated, — 
S.W.3d —, 2018 Tenn. LEXIS 398 (Tenn. Aug. 
10, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because he failed to show 
that he received ineffective assistance of coun- 
sel based on counsel’s failure to raise a speedy 
trial violation on direct appeal of his conviction 
as he did not provide any reason for the delay at 
the post-conviction evidentiary hearing; and he 
failed to present any proof at the hearing to 
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show he was prejudiced by the delay because he 
offered no explanation as to how two witnesses 
who could not be located would have helped his 
case and did not present the witnesses at the 
evidentiary hearing, and the appellate court 
could not speculate on what benefit those wit- 
nesses might have offered to defendant’s case. 
Grimes v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 298 (Tenn. Crim. App. Apr. 19, 
2018), vacated, — S.W.3d —, 2018 Tenn. LEXIS 
398 (Tenn. Aug. 10, 2018). 

Defendant was not entitled to post-conviction 
relief when defendant alleged ineffective assis- 
tance of counsel because defendant did not 
prove by clear and convincing evidence that 
counsel was ineffective regarding defendant’s 
Interstate Agreement on Detainers and speedy 
trial violation claims. Although defendant com- 
plained that counsel failed to certify questions 
of law on these issues, defendant did not meet 
defendant’s burden to show that, had counsel 
done so, the outcome of the case would have 
been different. Bauer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. Apr. 19, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 483 (Tenn. Aug. 8, 2018), 
dismissed, Bauer v. Miller, — F. Supp. 2d —, 
2019 U.S. Dist. LEXIS 67933 (M.D. Tenn. Apr. 
19, 2019). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to call the victims’ uncle as a 
witness because his testimony was not material 
to the defense as he did not spend much time 
with the victims when the abuse occurred; the 
uncle stated that he did not know if he could 
have testified about the victims’ truthfulness; 
and the photographs showing the victims cel- 
ebrating holidays and participating in fun ac- 
tivities were not in the uncle’s possession at the 
time of trial and were not material as they 
depicted events occurring before 2008 and 
2009. Kent v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 372 (Tenn. Crim. App. May 
14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to file a motion to change venue 
based on pretrial publicity because counsel de- 
termined that there was no credible basis for 
filing the motion; the prospective jurors were 
questioned about their knowledge of the allega- 
tions, parties, victims, and witnesses in the 
case, and those jurors who indicated they had 
prior knowledge or knew anyone involved in 
the case were dismissed; and defendant did not 
present any evidence of actual bias or prejudice 
in the selected jury. Kent v. State, — S.W.3d —, 
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2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

In a case in which defendant was convicted of 
two counts of aggravated child neglect or en- 
dangerment and two counts of child abuse, 
defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for advising defendant not to testify at trial 
because defendant made her own decision not 
to testify based on the strategic recommenda- 
tion of trial counsel; trial counsel stated that he 
advised defendant against testifying as she 
tended not to answer questions directly and 
failed to see her actions from the perspective of 
others; and trial counsel had concerns about 
the allegations to which defendant admitted in 
her interview with a doctor. Kent v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 372 
(Tenn. Crim. App. May 14, 2018). 

In a case in which defendant was convicted of 
aggravated child neglect or endangerment and 
child abuse, defendant’s petition for post-con- 
viction relief was properly denied as counsel 
was not ineffective for failing to cross-examine 
a worker for the Department of Children’s 
Services (DCS) with the DCS case recording 
summary as counsel thoroughly questioned the 
worker about the allegations regarding nutri- 
tional neglect; the worker explained that she 
did not trust defendant’s ex-husband, that his 
communications only prompted her to continue 
her investigation, and that she built her case 
based on the children’s disclosures; and defen- 
dant failed to allege which portions of the case 
recording summary should have been used on 
cross-examination. Kent v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 14, 2018). 

Petitioner failed to present clear and convinc- 
ing evidence establishing any deficiency by trial 
counsel or any prejudice because neither peti- 
tioner nor trial counsel testified at the post- 
conviction hearing; petitioner did not challenge 
on appeal the post-conviction court’s denial of 
his request to enter his daily ‘calendars into 
evidence. Casey v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 380 (Tenn. Crim. App. 
May 17, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for failing to file motions for a 
speedy trial and/or motions to dismiss the pros- 
ecution based on the denial of defendant’s con- 
stitutional right to a speedy trial because, as- 
suming that trial counsel was ineffective for 
failing to file a motion for speedy trial, defen- 
dant did not prove any prejudice as defendant 
had already pled guilty in Hamilton County by 
the time trial counsel in Sullivan County was 
appointed to represent defendant on the 
charges in Sullivan County, and any motion for 
speedy trial filed at that point would not have 
cured any alleged prejudice by pleading guilty 
in Hamilton County. Blevins v. State, — S.W.3d 
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—, 2018 Tenn. Crim. App. LEXIS 444 (Tenn. 
Crim. App. June 12, 2018). 

Defendant’s petition for post-conviction re- 
lief, alleging that trial counsel did not ad- 
equately litigate the suppression issue, was 
properly denied because counsel testified that 
the prosecutoy would not have allowed defen- 
dant to litigate the validity of the warrant and 
still enter into the plea agreement; counsel 
testified that he discussed the ramifications of 
the plea with defendant and that while he felt 
that the sentence under the agreement was 
harsh, he also thought it was possible that the 
motion to suppress would be denied, leaving 
defendant exposed to a much higher sentence; 
and counsel investigated the suppression issue 
and presented defendant with the choice of 
taking the plea offer or litigating the validity of 
the warrant. Wilson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 452 (Tenn. Crim. App. 
June 20, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 568 (Tenn. Sept. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to keep defendant in- 
formed throughout the case as counsel met 
with defendant five times in one week in Au- 
gust 2012 and visited him in jail in February 
2012, he met with counsel’s investigator mul- 
tiple times, and he met with counsel’s parale- 
gal; for failing to investigate the case as defen- 
dant failed to show how the absence of the 
phone records prejudiced him; and for failing to 
withdraw as counsel as counsel was not at 
liberty to withdraw because defendant filed a 
motion and had the burden of establishing a 
ground for the grant of substitute counsel, but 
the trial court denied the motion. Crosby v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. June 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as defendant chose not to testify 
because counsel testified that he advised defen- 
dant not to testify as defendant, based on her 
limited understanding of the technical aspects 
of the case, would have been outmatched by the 
prosecutor, and counsel concluded that defen- 
dant’s testifying would create bigger problems 
than it would have resolved; and because de- 
fendant did not show that counsel was ineffec- 
tive for failing to call any witnesses at trial as 
none of the witness, who defendant claimed 
should have testified at trial, testified at the 
post-conviction hearing. Lopez v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 499 
(Tenn. Crim. App. July 5, 2018), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 546 (Tenn. 
Sept. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because trial coun- 
sel was not deficient in entering an agreed 
order to substitute one doctor for another doc- 
tor; trial counsel articulated that the decision 


CONSTITUTION OF TENNESSEE 36 


was based on strategy, and testified that the 
first doctor’s testimony was not in conflict with 
the second doctor’s but that her testimony also 
included her expert opinion regarding strangu- 
lation. Bettis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 505 (Tenn. Crim. App. July 
9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because petition 
made no showing that he was prejudiced by 
trial counsel’s failure to exclude family photo- 
graphs of the victim; petitioner was linked to 
the murder of the victim by his own statement 
to police and by strong physical evidence, and 
there was not a reasonable probability that the 
jury would have acquitted him had trial coun- 
sel managed to exclude the pictures. Bettis v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 505 (Tenn. Crim. App. July 9, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to exclude the crime scene 
photographs; because the decision not to chal- 
lenge the photographs was a sound strategic 
decision, petitioner could not show that his 
counsel’s actions were deficient, and the photo- 
graphs were relevant to the issues at trial. 
Bettis v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 505 (Tenn. Crim. App. July 9, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
show that trial counsel was deficient in failing 
to have him evaluated for competency; both 
trial counsel and an agent of the Tennessee 
Bureau of Investigation testified that petitioner 
did not appear to have any mental impairment, 
and the doctor who found him competent at the 
time of the hearing testified that he could make 
no retroactive determination of petitioner’s 
competency at the time of trial. Bettis v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
—$.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he failed to 
demonstrate a reasonable probability that the 
motion to suppress his statement would have 
succeeded had trial counsel made the motion; 
the post-conviction court credited counsel’s tes- 
timony that petitioner did not inform him that 
petitioner had been awake for several days 
prior to making the statement, and an agent 
testified that petitioner did not appear to be 
affected by lack of sleep. Bettis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. July 9, 2018), appeal denied, 
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— §.W.3d —, 2018 Tenn. LEXIS 712 (Tenn. Nov. 
14, 2018). 

Because petitioner failed to append the au- 
topsy photographs of the victim, specify which 
photographs were inadmissible, or specify what 
the grounds for excluding them would be, he 
was not entitled to relief on his argument that 
trial counsel should have attempted to exclude 
the photographs; petitioner was charged with 
first degree premeditated murder, and photo- 
graphs of the victim’s corpse would have dem- 
onstrated the amount of trauma she suffered 
prior to her death. Bettis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 505 (Tenn. Crim. 
App. July 9, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Post-conviction court properly denied peti- 
tioner post-conviction relief because he did not 
demonstrate that he was prejudiced by trial 
counsel’s failure to obtain a forensic pathologist 
to rebut an expert’s testimony; although peti- 
tioner asserted that a hypothetical forensic 
pathologist could have given more favorable 
testimony that could have supported his theory 
of self-defense, petitioner failed to present the 
testimony of such an expert at the post-convic- 
tion hearing. Bettis v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 505 (Tenn. Crim. App. 
July 9, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 712 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because, with no signs of 
impairment and a mental evaluation stating 
defendant was competent to stand trial, trial 
counsel and co-counsel were not ineffective 
when they proceeded to trial without further 
investigation into defendant’s education or 
mental health; and trial counsel and co-counsel 
adequately considered the pros and cons of not 
objecting to defendant's statement as they 
agreed that his statement could be used to 
benefit him by conveying his side of the story to 
the jury without risking the perils of cross- 
examination, and they made a strategic or 
tactical decision not to object to the admission 
of his statement. Love v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 511 (Tenn. Crim. 
App. July 11, 2018), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 97 (Tenn. Jan. 18, 2019). 

Petition for post-conviction relief was prop- 
erly denied as trial counsel was not ineffective 
because counsel had provided defendant with 
all of the information she needed to make an 
informed decision on whether to plead guilty as 
counsel testified that after defendant indicated 
that she wanted to plead guilty, he made sev- 
eral unsuccessful attempts to come to an agree- 
ment with the State; when defendant still 
wished to plead guilty, he encouraged her to 
take additional time to think about her deci- 
sion; counsel explained the elements of first 
degree premeditated murder, the strengths and 
weaknesses of the State’s case, and possible 
defenses; and trial counsel informed defendant 


DECLARATION OF RIGHTS 


FN ed BAS 


of the rights she would be giving up by entering 
a guilty plea. Cole v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 517 (Tenn. Crim. App. 
July 12, 2018). 

Post-conviction court properly denied peti- 
tioner relief because trial counsel was not defi- 
cient in failing to obtain a hypothetical crime 
scene expert; petitioner made no allegations 
regarding what testimony an expert could have 
given to support the defense theory, and he did 
not present the testimony of any crime scene 
expert at the post-conviction hearing to demon- 
strate that expert testimony would have shown 
that the crime scene supported the defense’s 
theory of the events. Meeks v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 609 (Tenn. 
Crim. App. July 18, 2018). 

Post-conviction court properly denied peti- 
tioner relief because he failed to establish that 
he was prejudiced by trial counsel’s failure to 
have his mental health evaluated prior to trial 
since he did not show that the omitted mental 
health evaluation affected the results of the 
proceeding; there was no evidence to suggest 
that a mental health evaluation would have 
shown that petitioner was not competent to 
stand trial or that he was incapable of perform- 
ing a premeditated act. Meeks v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 609 
(Tenn. Crim. App. July 18, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not prejudice defen- 
dant with his statements to the jury in his 
opening statement as counsel did not make an 
admission of guilt; the State outlined the evi- 
dence it intended to present at trial, and coun- 
sel responded consistently with his trial strat- 
egy of mitigating defendant’s role in the 
charged offenses; counsel was, to some degree, 
successful in that strategy as indicated by the 
jury’s verdict of facilitation of some of the 
charged offenses; and counsel’s statements in 
response to the State’s overview of the evidence 
were a reasonable strategic choice under the 
circumstance. Jackson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 545 (Tenn. Crim. 
App. July 20, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 706 (Tenn. Nov. 14, 
2018). 

Petition for post-conviction relief was prop- 
erly denied as counsel was not ineffective be- 
cause counsel made an informed decision in not 
introducing the transcripts of a witness’s com- 
munity corrections hearing as it limited the 
State’s ability to emphasize aspects of the tes- 
timony that were contrary to the defense 
theory; he cross-examined the eyewitnesses 
about discrepancies and elicited responses re- 
lated to their honesty about the offense; a 
determination of the admissibility of defen- 
dant’s prior convictions was unnecessary as he 
expressed no interest in testifying; counsel had 
extensive discussions with defendant about his 
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right to testify; and defendant did not present 
any witnesses that would have testified on his 
behalf at sentencing. Jackson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. July 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 706 
(Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not err in not objecting 
to the supplemental instruction that the jury 
had to rely on the jury’s own memory as to what 
a witness did or did not say as the instruction 
was fair to both parties in that it did not 
preclude jurors who recalled a description of 
the perpetrator from relying on that testimony, 
and did not cause misunderstanding or confu- 
sion; the instruction was a fair statement of the 
law in that judges were prohibited from com- 
menting upon the evidence; and defendant pro- 
vided no evidence that, upon objection, the trial 
court would have instructed the jury that the 
victim gave no description of the perpetrator. 
Jackson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 545 (Tenn. Crim. App. July 
20, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 706 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel was not at fault for not 
allowing defendant to present closing argu- 
ment as it was not counsel’s prerogative to 
decide whether defendant was to address the 
jury in closing; after closing arguments, counsel 
made the trial court aware that defendant 
wanted to address the jury; and defendant 
explained his position to the trial court and, 
ultimately, the trial court denied his request 
finding that he was represented by counsel who 
provided the closing argument. Jackson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 545 (Tenn. Crim. App. July 20, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
706 (Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because counsel did not prejudice defen- 
dant with his statements to the jury in his 
closing argument as counsel’s statements in 
closing were consistent with the defense strat- 
egy to mitigate defendant’s involvement in the 
offenses; a valid argument of total innocence 
was precluded by the fact that co-defendant 
and defendant placed defendant at the crime 
scene; and counsel’s strategy was reasonable 
and his statements in closing argument were 
consistent with the strategy. Jackson v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 545 
(Tenn. Crim. App. July 20, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 706 
(Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not introducing evidence of the 
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victim’s drug addiction because it was a reason- 
able trial strategy as it avoided the implication 
that defendant was the victim’s drug dealer 
and a discussion on defendant’s drug dealing; 
and counsel wanted to avoid defendant disput- 
ing the credibility of another witness on the 
stand and, thereby, calling his own credibility 
into question. Davis v. State, —S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 562 (Tenn. Crim. App. 
July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to present the testimony 
of a domestic violence expert at the post-convic- 
tion hearing because, without testimony from a 
domestic violence expert, the appellate court 
had no idea what one might have concluded 
about defendant’s situation or how such a con- 
clusion could have affected the outcome of de- 
fendant’s trial. Davis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 562 (Tenn. Crim. 
App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to produce the contents of 
defendant’s phone records, which defendant 
claimed would have shown that he was asleep 
at the time of the crime, because, without more 
specific testimony or the introduction of the 
phone records as an exhibit, the appellate court 
could not determine whether the existence of 
the alleged phone calls or the timing of the 
alleged phone calls would have had an impact 
on the outcome of the trial. Davis v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 562 
(Tenn. Crim. App. July 26, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because the appellate 
court could not find that counsel performed 
deficiently by not objecting to the rebuttal tes- 
timony of the victim’s mother after she had 
been in the courtroom throughout the proceed- 
ings as the mother would be a “victim” in the 
case because she was a natural parent of the 
victim who was deceased; as a victim, the 


mother had a right under the Tennessee Con- 


stitution to be at any proceeding that defendant 
had a right to be present, including his criminal 
trial; and the precise interplay between the 
sequestration rule and the victim’s constitu- 
tional right to be present during the criminal 
proceedings had yet to be clarified. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 
Defendant’s petition for post-conviction relief 
was properly denied as lead trial counsel was 
not ineffective because counsel did not advise 
defendant to give a false statement, he knew 
when he gave the false statement that it could 
foreclose his ability to testify at trial without 
negative consequences, and he could not estab- 
lish that the outcome of his trial would have 
been different if he had not proffered a false 
statement when he could not decide what he 
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would have testified to at trial. Reed v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 566 
(Tenn. Crim. App. July 30, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 698 
(Tenn. Nov. 14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as lead trial counsel was 
not ineffective because counsel did not inad- 
equately investigate defendant’s level of intoxi- 
cation as defendant did not present evidence of 
what an additional blood test would have re- 
vealed; and defendant was ‘not prejudiced by 
counsel’s failure to further investigate a text 
message exchange between defendant and an- 
other individual as defendant was unable to 
explain how lead trial counsel could have inves- 
tigated the exchange, and he was unable to 
explain what effect the investigation would 
have had on his trial. Reed v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 566 (Tenn. 
Crim. App. July 30, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 698 (Tenn. Nov. 
14, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant failed to prove by clear 
and convincing evidence the existence of a plea 
offer from the State that would reduce the 
sentence he was currently severing from 37 
years to 20 years while simultaneously plead- 
ing guilty to additional felonies; and defendant 
was not prejudiced by any alleged deficiency on 
the part of counsel as he failed to prove that 
there was a reasonable probability that he 
would have accepted the State’s 10-year-con- 
secutive offer reflected in the State’s file as he 
repeatedly insisted that the offer he wanted to 
accept was the asserted 20-year-inclusive offer, 
which the appellate court concluded never ex- 
isted. Smith v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 597 (Tenn. Crim. App. Aug. 
9, 2018). 

Defendant failed to prove that defendant 
received ineffective assistance of counsel be- 
cause the post-conviction court found that trial 
counsel discussed strategy with defendant and 
that counsel investigated the case properly and 
was prepared for trial. Furthermore, defendant 
did not call any character witnesses at the 
post-conviction hearing that defendant claimed 
should have been called at trial, and defendant 
did not produce the leases or medical records 
that defendant claimed should have been intro- 
duced at trial. Pilate v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 614 (Tenn. Crim. 
App. Aug. 14, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 763 (Tenn. Dec. 6, 2018). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to prove that his counsel provided inef- 
fective assistance by failing to provide him with 
discovery materials; counsel’s credited testi- 
mony at the post-conviction hearing reflected 
that he reviewed all of the discovery materials 
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with petitioner, and the guilty plea hearing 
transcript reflected that petitioner stated he 
had reviewed the discovery materials with 
counsel; Carpenter v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 639 (Tenn. Crim. App. 
Aug. 21, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for not complying with defendant’s 
request for counsel to withdraw, or, at the very 
least, not supporting defendant’s request for 
new counsel to the trial court because it was 
reasonable for trial counsel to continue repre- 
senting defendant as, at the time that he rep- 
resented defendant, he did not perceive an 
inability to communicate with defendant and 
had hope for building a better relationship with 
him. Further, defendant was not prejudiced by 
counsel’s refusal to withdraw as the trial court 
had held a hearing on counsel’s representation 
after receiving a letter from defendant, and 
denied his request for new counsel. Glenn v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 741 (Tenn. Crim. App. Oct. 1, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no deficiency 
in trial counsel’s efforts to communicate with 
defendant because trial counsel made nine jail 
visits, sent 12 letters, and spoke with defen- 
dant at various court dates; counsel spoke to 
defendant about the validity of the indictment, 
jury instructions, plea offers, trial strategy, 
likelihood of conviction, and sentencing expo- 
sure; and it was unquestioned that counsel 
communicated the 17 year plea offer extended 
by the State, but that defendant rejected the 
offer. Glenn v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as there was no conflict of 
interest, and trial counsel was not deficient in 
failing to disclose his representation of the 
prosecutor’s mother in a civil matter to defen- 
dant because counsel’s representation of the 
prosecutor’s mother was not directly adverse to 
his representation of defendant, and was unre- 
lated to defendant’s murder trial; and defen- 
dant did not show that counsel’s representation 
of defendant would be materially limited. 
Glenn v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 741 (Tenn. Crim. App. Oct. 1, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 64 (Tenn. Jan. 16, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because plea counsel was 
not ineffective in advising defendant to plead 
guilty as counsel secured a shorter sentence 
through a plea agreement with the State; or 
ineffective in failing to request a mental health 
evaluation as there was no evidence of defen- 


ote 
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dant’s need for an evaluation. Kidd v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 813 
(Tenn. Crim. App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to call a doctor as a witness 
to raise the diminished capacity defense as 
counsel testified that he did not trust the doc- 
tor, especially when it came to presenting a 
diminished capacity defense, because he had 
prior experience with the doctor, who had tes- 
tified inconsistently about diminished capacity; 
and counsel did present to the jury the theory 
that defendant was not capable of forming the 
state of mind sufficient to satisfy that element 
of the offense because he was in a drug-induced 
fugue state at the time he failed to appear at 
the sentencing hearing. Kidd v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 813 (Tenn. 
Crim. App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as to his ineffective assis- 
tance of counsel claim as he did not show 
prejudice because, pursuant to the plea agree- 
ment, numerous felony charges were dismissed 
against defendant and defendant’s nephew re- 
ceived the benefit of a sentence to be served 
primarily on probation; the record clearly dem- 
onstrated that defendant was aware of the 
sentence he would receive; and he made no 
particular allegation explaining what element 
of aggravated robbery he contested or why he 
would not have been willing to plead guilty to 
aggravated robbery had trial counsel explained 
the elements. Englebert v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 812 (Tenn. Crim. 
App. Nov. 1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective for failing to appeal the failure to 
appear conviction as the plea agreement, en- 
compassing both of defendants cases and sen- 
tencing defendant to an effective sentence of 12 
years, included a waiver of his right to appeal; 
and counsel had no grounds on which to file an 
appeal. Kidd v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 813 (Tenn. Crim. App. Nov. 
1, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant’s coun- 
sel during his trial for failure to appear was not 
ineffective in failing to use a preemptory chal- 
lenge against a juror with personal knowledge 
of defendant as counsel testified that defendant 
insisted that the juror not be stricken; the juror 
indicated that no part of that relationship 
would affect her ability to sit as a fair and 
impartial juror; the juror’s friendship with de- 
fendant’s family members indeed could have 
weighed in defendant’s favor; and defendant 
presented no evidence that his desire for her to 
be removed from the jury was ignored or disre- 
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garded by counsel. Kidd v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 813 (Tenn. Crim. 
App. Nov. 1, 2018). 

Petitioner, who appealed the denial of her 
petition for post-conviction relief, failed to 
prove by clear and convincing evidence her 
claim that she was not competent to waive her 
rights because she was suffering from postpar- 
tum depression at the time of her police inter- 
views. Furthermore, trial counsel’s decision to 
not challenge the admissibility of petitioner’s 
statements was a reasonable strategic decision. 
McCollum v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 820 (Tenn. Crim. App. Nov. 
5, 2018). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied as defendant failed to show that his plea 
was not knowingly, voluntarily and intelli- 
gently made and that, but for trial counsel’s 
alleged deficiencies, he would have refused to 
plead guilty and insisted on going to trial 
because the assistant district attorney general 
who prosecuted defendant’s case testified that 
counsel demonstrated excellent awareness of 
the facts that he was going to use in his 
defense, and that the proof against defendant 
at trial was becoming somewhat overwhelming; 
and defendant pled guilty once he saw the 
evidence against him to obtain a more favor- 
able sentence than he would have received if 
convicted at trial. Pierce v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 823 (Tenn. Crim. 
App. Nov. 5, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as the post-conviction 
court did not err in excluding testimony of two 
criminal defense attorneys about the standard 
of performance required of an attorney in a 
child sexual abuse case because he did not 
make an offer of proof consisting of testimony, 
an affidavit, or other evidence to show how the 
proposed expert testimony was necessary to 
substantially assist the trier of fact; and no 
issues unique to the case which required spe- 


-cialized knowledge beyond that possessed by 


the post-conviction court were apparent from 
the record. Russell v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 857 (Tenn. Crim. App. 
Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
alleging that trial counsel was ineffective for 
failing to argue that the State failed to prove 
that the victim was less than 13 years old was 
properly denied because counsel testified that, 
after consulting with and preparing for trial 
with defendant, she chose to pursue a defense 
that the facts failed to show he committed the 
alleged offenses; a strategy of arguing that the 
facts failed to show that defendant had sexually 
penetrated the victim did not turn on a ques- 
tion of the age of the victim; and counsel’s 
strategy proved somewhat successful in that 
defendant was acquitted of rape of a child and 
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was convicted of the lesser included offense of 
attempted rape of a child. Russell v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 857 
(Tenn. Crim. App. Nov. 20, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because trial counsel discussed co-defen- 
dant’s statement and any plea offers that the 
State proposed; the possibility that his co-de- 
fendant could testify against him or that his 
co-defendant’s statement could be admitted; 
and that, even if the co-defendant’s statement 
was suppressed, there was a_ significant 
amount of evidence against him, including the 
victim identifying defendant and the police 
arresting defendant after removing him from 
the stolen, wrecked car. Farmer v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 882 
(Tenn. Crim. App. Dec. 5, 2018). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to object to the State’s 
question to the victim to compare her pain after 
the aggravated assault to pain she had experi- 
enced during other times of her life because 
counsel believed that the State had a right to 
inquire about the victim’s pain level and place 
it in context so the jury could understand; the 
post-conviction court found that the testimony 
was highly relevant to the jury in evaluating 
the seriousness of the victim’s injuries; and the 
evidence of the victim’s testimony as well as the 
medical proof overwhelmingly showed that the 
victim suffered serious bodily injury and ex- 
treme pain as a result of defendant’s attack. 
Baxter v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 902 (Tenn. Crim. App. Dec. 14, 
2018), appeal dismissed, — S.W.3d —, 2019 
Tenn. LEXIS 192 (Tenn. Apr. 3, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as she testified that she hired an 
expert to rebut a witness’s testimony that he 
saw defendant shoot the victim and that the 
expert was prepared to testify, but, when the 
witness testified at trial that he did not recall 
the incident, counsel made a strategic decision 
not to call the expert; counsel stated that she 
wanted to focus on the witness’s testimony that 
he did not recall the incident and that the 
expert’s testimony would have drawn attention 
to the factual basis of the witness’s testimony; 
and counsel argued no reliable witnesses iden- 
tified defendant as the perpetrator. Davis v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 4, 2019), ap- 
peal denied, — S.W.3d —, 2019 Tenn. LEXIS 
206 (Tenn. Apr. 12, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to timely file a motion to 
cross-examine the victim about an alleged con- 
sensual sexual encounter because counsel tes- 
tified that defendant came up with the idea 
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that he had been in a consensual sexual rela- 
tionship with the victim when he saw the 
victim at trial, that defendant never told him 
about a consensual sexual encounter before 
trial and that, if defendant had mentioned that 
before trial, it would have made perfect sense to 
go ahead and file such a motion; the post- 
conviction court determined that counsel was 
credible and defendant was not; and the proof 
at trial regarding the rape was overwhelming. 
Jefferson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 8 (Tenn. Crim. App. Jan. 4, 
2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
prosecutor’s statement that the expert forensic 
pathologist testified that petitioner was stand- 
ing three feet from the victim at the time of the 
shooting because petitioner failed to cite the 
portion of the trial transcript where the pros- 
ecutor made the statement and he did not 
question counsel during the post-conviction 
hearing about his failure to object. Fuller v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 23 (Tenn. Crim. App. Jan. 11, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
233 (Tenn. May 20, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive because defendant knowingly and volun- 
tarily entered into the plea agreement as coun- 
sel testified that he explained to defendant that 
his sentences in the two cases had to be served 
consecutively; the trial court spent a significant 
amount of time explaining to defendant why he 
could not receive jail credits on both sentences, 
and explained the consecutive nature of defen- 
dant’s sentences; and defendant stated, under 
oath, that he understood and that it was his 
desire to enter into the plea agreement. Wade v. 
State, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 36 (Tenn. Crim. App. Jan. 17, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as counsel was not ineffec- 
tive for failing to seek a hearing to determine 
which of defendant’s prior convictions were 
admissible impeachment evidence if defendant 
chose to testify because defendant never in- 
tended to testify regardless of which priors 
could have been used against him at trial; his 
convictions also could have been admitted as 
substantive evidence to rebut a claim of self- 
defense had he testified; and he did not show 
that he would have testified had counsel con- 
ducted a hearing regarding the admissible im- 
peachment convictions and that his testimony 
would have affected the outcome of his trial. 
Johnson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 37 (Tenn. Crim. App. Jan. 
17, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as lead counsel was not 
ineffective for failing to present any mitigating 
proof at the sentencing hearing because, while 
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the trial court ruled that defendant had failed 
to establish entitlement to a self-defense in- 
struction, the proof of the prior altercation with 
the victim that same evening came into evi- 
dence at trial; the victim had testified to exactly 
the same thing; and defendant did not show 
that he would have received a different sen- 
tence but for lead counsel’s alleged error as he 
had a lengthy criminal record and was on bond 
when he committed the current offense. John- 
son v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 37 (Tenn. Crim. App. Jan. 17, 
2019). 

Defendant was not entitled to post-conviction 
relief because defendant did not establish that 
defendant was prejudiced by the failure of trial 
counsel regarding the denial of defendant’s 
motion to suppress and the failure of trial 
counsel to move to strike the testimony by a 
witness concerning DNA evidence after the 
trial court excluded a DNA report, or by the 
appellate counsel failing to raise the issues on 
appeal. Gilbert v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 81 (Tenn. Crim. App. 
Feb. 7, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 275 (Tenn. June 19, 2019). 

Evidence did not preponderate against the 
post-conviction court’s finding that petitioner’s 
claims of insufficient communication were 
without merit because trial counsel docu- 
mented nine different times that he met with 
petitioner either in person or via video confer- 
ence; additionally, the record contained four 
letters sent by trial counsel to petitioner in 
order to keep him apprised of the status of his 
case. Wi v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 229 (Tenn. Crim. App. Apr. 
10, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 257 (Tenn. June 19, 2019). 

Petition for post-conviction relief alleging in- 
effective assistance of counsel was properly 
denied because counsel did not fail to ad- 
equately investigate a known drug dealer as 
the dealer refused to testify under oath at the 
post-conviction hearing about his alleged own- 
ership of the cocaine, and his alleged driving of 
the SUV on the day of the offense prior to 
defendant; defendant did not show that he 
would have been entitled to funds to retain a 
fact investigator and expert witness; and defen- 
dant did not show that a motion to suppress 
would have been granted as the witness’s iden- 
tification was clearly reliable, notwithstanding 
the use of a single photograph, because she had 
seen defendant 10-12 times prior to the date of 
the offense. Shaw v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Apr. 17, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 393 (Tenn. Aug. 15, 2019). 

Defendant’s petition for post-conviction relief 
alleging that he received ineffective assistance 
of counsel based on trial counsel’s failure to 
discuss with defendant trial strategy and the 
proof to be presented by the defense at trial was 
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properly denied because the post-conviction 
court did not err in determining that defen- 
dant’s testimony that counsel never met with 
him was not credible; and in finding that coun- 
sel was prepared for trial and that the defense 
strategy employed by counsel had been, to an 
extent, successful as defendant had been 
charged with six counts of attempted second 
degree murder, but was convicted of only one 
count of attempted second degree murder and 
five counts of only reckless endangerment. Har- 
ris v. State, —S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Apr. 25, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
441 (Tenn. Aug. 21, 2019). 

Inmate was not entitled to post-conviction 
relief based on ineffective assistance of counsel, 
due to counsel’s alleged failure to pursue incon- 
sistencies in a victim’s testimony, because the 
inmate did not establish by clear and convinc- 
ing evidence either counsel’s deficient perfor- 
mance or prejudice, as counsel explained coun- 
sel did not pursue a certain line of questioning 
attacking the victim’s credibility or make an 
offer of proof since (1) counsel did not think 
there was a good-faith basis for such question- 
ing, (2) counsel had no proof to offer that would 
have helped the defense, (3) counsel did not 
question the victim about the victim’s failure to 
appear at a trial setting due to not knowing 
why the victim did not appear, and (4) counsel 
did not want to pursue a line of questioning 
that could have harmed the defense. Morgan v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. Apr. 30, 2019). 

Defendant established neither deficient per- 
formance, nor prejudice by counsel at sentenc- 
ing because it was unclear from the record why 
defendant did not participate in the prepara- 
tion of the presentence report; trial counsel was 
unaware of any mental health problems that 
defendant may have had that could have been 
presented as mitigating evidence; and defen- 
dant did not present any evidence—such as 
evidence of a mental health condition—that 
defendant asserted should have been included 
in the presentence report. Lewis v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 417 
(Tenn. Crim. App. July 12, 2019), appeal de- 
nied, — S.W.38d —, 2019 Tenn. LEXIS 546 
(Tenn. Dec. 10, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because counsel made the strategic 
decision not to subpoena the defense’s com- 
puter forensics expert to testify at trial as the 
expert informed counsel that she could not 
rebut the State’s second report; and defendant 
was not prejudiced by counsel’s decision not to 
call the expert as defendant did not present any 
evidence at the post-conviction hearing to es- 
tablish that he did not have access to the 
computers at the time that a user downloaded 
or viewed child pornography. Epps v. State, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. Aug. 2, 2019), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 548 (Tenn. Dec. 
4, 2019). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel was not intoxicated or 
impaired to the extent that he could not per- 
form his duties as counsel while meeting with 
defendant or otherwise in preparing for his 
defense. Wilson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective for not seeking to exclude his 
prior aggravated robbery conviction as defen- 
dant had already decided not to testify when 
trial counsel and the prosecutor learned that 
the conviction was for aggravated robbery and 
not aggravated burglary; and defendant’s deci- 
sion not to testify was due to defendant’s crimi- 
nal history, which included several other felony 
convictions. Wilson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 572 (Tenn. Crim. App. 
Sept. 17, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because trial counsel was 
not ineffective as counsel explained the concept 
of criminal responsibility to defendant; and 
defendant rejected the State’s offer of a plea 
agreement, stating that if he was going to jail, 
a jury or the judge would give him that sen- 
tence. Wilson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 572 (Tenn. Crim. App. Sept. 
17, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 118 (Tenn. Feb. 20, 2020). 

Petitioner showed no prejudice because he 
failed to show a reasonable probability that, 
but for counsel’s errors, he would not have 
pleaded guilty and would have insisted on go- 
ing to trial; petitioner was facing thirty years’ 
imprisonment if he went to trial, but he re- 
ceived a sentence for less than half that amount 
due to the plea agreement negotiated by trial 
counsel. Staggs v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 575 (Tenn. Crim. App. 
Sept. 13, 2019). 

Petitioner did not show that trial counsel’s 
performance was deficient because he did not 
show how trial counsel failed to investigate a 
defense or explore weaknesses in the State’s 
case or that counsel’s performance dropped 
below prevailing professional norms; trial coun- 
sel testified that he explained to petitioner that 
the State’s case was overwhelming, and the 
post-conviction court credited trial counsel’s 
testimony. Staggs v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 575 (Tenn. Crim. App. 
Sept. 13, 2019). 

In a case in which, on the day of trial, counsel 
was presented with the State’s proposition that 
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the defense either stipulate to evidence of pre- 
vious unindicted controlled buys or the State 
would seek dismissal of the case and re-indict 
defendant with additional charges, defendant’s 
petition for post-conviction relief was properly 
denied as counsel was not ineffective in how she 
responded to and addressed the State’s. pro- 
posal, dismissal, and new indictment because, 
after the new indictment, counsel filed a motion 
to dismiss the new indictment, but the trial 
court denied the motion; and counsel was not 
responsible for the actions of the prosecutors. 
Gossett v. State, —S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 806 (Tenn. Crim. App. Dec. 30, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 183 (Tenn. Apr. 17, 2020). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel based 
on trial counsel’s failure to adequately commu- 
nicate with him was properly denied because 
counsel provided discovery to defendant, and 
he met with him and reviewed it; counsel 
disagreed that he and defendant mainly dis- 
cussed the plea offers and not the facts of the 
case; he specifically remembered discussing de- 
fendant’s rights with him; counsel said that he 
explained to the best of his ability the potential 
sentence that defendant faced if he went to trial 
versus the plea offers; and, at the post-convic- 
tion hearing, defendant admitted that he un- 
derstood that he could face more time if he went 
to trial rather than accepting the plea offer. 
Jackson v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 808 (Tenn. Crim. App. Dec. 
30, 2019). 

Supreme Court of Tennessee expressly over- 
ruled its holding in Wallace v. State that trial 
counsel’s failure to file a timely motion for new 
trial was presumptively prejudicial so long as 
the petitioner indicated a desire to appeal and 
held that the postconviction court properly con- 
sidered both prongs of the Strickland analysis. 
Howard v. State, 604 S.W.3d 53, 2020 Tenn. 
LEXIS 268 (Tenn. July 16, 2020). 

Counsel’s failure to call a witness was not 
ineffective because (1) counsel was unaware of 
the witness until trial, and (2) the witness 
would not have provided defendant with an 
alibi. Franklin v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 49 (Tenn. Crim. App. 
Jan. 30, 2020). 

Counsel’s failure to request a bill of particu- 
lars in a child sex abuse case was not ineffective 
because (1) a victim’s preliminary hearing tes- 
timony narrowed the relevant timeframe as 
much as it could have been, (2) counsel was 
prepared to defend the charges, and (3) nothing 
showed a bill of particulars would have given 
defendant additional assistance. Franklin v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 49 (Tenn. Crim. App. Jan. 30, 2020). 

Counsel’s failure to request a formal election 
of offenses was not ineffective because (1) each 
offense was well defined in preliminary hearing 
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testimony and verdict forms, and (2) counsel 
reasonably strategically chose not to seek an 
election as to two virtually identical offenses. 
Franklin v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. Jan. 
30, 2020). 

Post-conviction court did not err by citing a 
case for the principle that trial counsel’s deci- 
sions could not be reviewed with the benefit of 
hindsight because the holding in that case was 
consistent with established case law; petitioner 
did not cite any authority, persuasive or bind- 
ing, to support his argument that the post- 
conviction court’s reliance on the case entitled 
him to a new evidentiary hearing. Logan v. 
State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 139 (Tenn. Crim. App. Feb. 26, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
397 (Tenn. July 20, 2020). 

Post-conviction court did not err in denying 
petitioner post-conviction relief because he 
failed to show that trial counsel’s performance 
was deficient for failure to make a motion for a 
change of venue; trial counsel consulted with 
attorneys experienced in cases involving a 
change of venue, and based on his research and 
the facts of petitioner’s case, he believed that 
petitioner’s risk of conviction could have been 
greater if the case was tried before a more 
conservative jury. Logan v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 139 (Tenn. Crim. 
App. Feb. 26, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 397 (Tenn. July 20, 
2020). 

Because petitioner failed to prove that trial 
counsel’s performance was deficient, he was not 
entitled to post-conviction relief; the testimony 
presented and exhibits entered into evidence at 
the post-conviction hearing support the post- 
conviction court’s finding that the Assistant 
District Attorney General conveyed the offer of 
settlement to trial counsel, that trial counsel 
conveyed the offer to petitioner, and that peti- 
tioner rejected the offer. State v. Langston, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 231 
(Tenn. Crim. App. Apr. 8, 2020), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 422 (Tenn. 
Aug. 5, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move to re-open the 
proof in order to call co-defendant to the stand 
after he had accepted a plea because trial 
counsel would have been unaware of the exact 
details of co-defendant’s testimony at that 
stage of trial; the defense had already been 
presented to the jury that the victim’s injuries 
might have resulted from his being dropped or 
hitting his head on the concrete, that co-defen- 
dant was involved, and that any such actions 
were accidental; and co-defendant’s testimony 
at the evidentiary hearing served little to bol- 
ster the theory that the victim was dropped on 
the concrete hard enough to cause his injuries. 
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Cartwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 239 (Tenn. Crim. App. Apr. 
14, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 4380 (Tenn. Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to move for a new prelimi- 
nary hearing due to an incomplete recording of 
the first hearing because trial counsel stated 
that it would have been the same testimony; 
counsel was familiar with the State’s witnesses 
and prepared to cross-examine them at trial; 
and both witnesses were cross-examined at 
trial about statements they made at the pre- 
liminary hearing. Cartwright v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 430 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to fulfill a promise made 
during opening statement that the victim was 
on house arrest with supporting proof at trial 
because the trial court’s admonishment to trial 
counsel not to tarry on the issue of the victim’s 
house arrest was made in front of the jury after 
an objection by the State. Cartwright v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. Apr. 14, 2020), appeal denied, 
— §$.W.3d —, 2020 Tenn. LEXIS 430 (Tenn. 
Aug. 7, 2020). 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to object to the jury in- 
struction because the trial court provided com- 
plete preliminary instructions that it was the 
jury’s job to determine what the facts of the 
case were, and that the jury would apply the 
law that the trial court gave the jury to the 
facts in the case; and nothing in the challenged 
preliminary instruction misstated the constitu- 
tional principle that the jury were the judges of 
the facts and of the law as it applied to the 
facts. Cartwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 239 (Tenn. Crim. App. 
Apr. 14, 2020), appeal denied, — S.W.3d —, .* 
2020 Tenn. LEXIS 430 (Tenn. Aug. 7, 2020). . 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to elaborate on the possi- 
bility that the victim’s death resulted from an 
injury to his head received when he was acci- 
dentally dropped on concrete through thorough 
cross-examination of the medical examiner 
(ME) because, although trial counsel did not 
ask the ME about the victim’s being dropped on 
the concrete during his initial cross-examina- 
tion, the ME did discuss the issue based upon 
the questions submitted by the jury; and trial 
counsel, after the question, got the ME to 
concede that such a scenario could in theory be 
more apt to cause a skull fracture than kicking 
or stomping with tennis shoes. Cartwright v. 
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State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 239 (Tenn. Crim. App. Apr. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
430 (Tenn. Aug. 7, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to ensure juror impartial- 
ity as the trial court instructed the victim’s 
family to turn the domestic abuse support 
shirts they were wearing inside out; and trial 
counsel questioned the jury venire on whether 
they could apply the presumption of innocence 
and reasonable doubt standard, whether they 
knew defendant, the victim, or other jurors, 
whether they had an inherent bias about do- 
mestic abuse, and whether they had a bias 
toward the police and their testimony. Stitts v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 356 (Tenn. Crim. App. May 20, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to adequately cross-exam- 
ine the victim as trial counsel’s decision not to 
aggressively cross-examine a sympathetic vic- 
tim about the disability she suffered as a result 
of a shooting was reasonable; the victim’s tes- 
timony that defendant had been stalking her 
and taking violent actions against her was not 
refuted by defendant’s claim that he was dating 
someone else at the time of the offense; and the 
decision of trial counsel to focus the defense 
strategy on more relevant aspects of the case 
was reasoned and strategic, and therefore not 
deficient. Stitts v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to conduct a proper inves- 
tigation as he did not show how trial counsel’s 
failure to test the gun for fingerprints, to have 
the blood evidence tested to ensure that it was 
human blood, to hire experts in blood-spatter 
analysis or forensic toxicology, and to investi- 
gate the crime scene fell below an objective 
standard of reasonableness under prevailing 
professional norms. Stitts v. State, —.S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 356 (Tenn. 
Crim. App. May 20, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 578 (Tenn. Sept. 
21, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied because counsel was not 
ineffective for failing to object to improper wit- 
ness testimony as an agent’s statement that it 
was impossible to collect fingerprints and DNA 
from the same source was not shown to be 
incorrect; and the 9-1-1 operator acted as the 
keeper of the records at trial, and her testimony 
was admitted to authenticate the veracity of 
the recording. Stitts v. State, — S.W.3d —, 2020 
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Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
May 20, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 578 (Tenn. Sept. 21, 2020). 

Inmate’s claim that trial counsel lacked a 
trail strategy failed because trial counsel for- 
mulated a strategy based on what the inmate 
told him—that the inmate’s DNA could not be 
found on the victims because he was incapable 
of having an erection. After the lab found the 
inmate’s DNA in semen from vaginal swabs of 
the victims, trial counsel was forced to abandon 
this trial strategy and proceed with the consen- 
sual sex claim. Davis v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 377 (Tenn. Crim. 
App. May 29, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 544 (Tenn. Sept. 21, 
2020). 

Inmate’s claim that trial counsel was ineffec- 
tive for failing to adequately investigate lacked 
merit because the inmate failed to show how 
interviewing the neighbors or obtaining video 
footage, if same actually existed, would have 
been of any benefit to the defense. Davis v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 377 (Tenn. Crim. App. May 29, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
544 (Tenn. Sept. 21, 2020). 

Inmate’s claim that trial counsel was ineffec- 
tive for failing adequately cross-examine any 
witnesses lacked merit because trial counsel 
was successful in getting a nurse to state that 
during her examinations of the victims she 
found no injuries in the victims’ vaginal and 
anal areas and to admit that it was possible 
that the victims did not have any injuries 
because there was no attack done. Davis v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 377 (Tenn. Crim. App. May 29, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
544 (Tenn. Sept. 21, 2020). 

Inmate’s claim that trial counsel was ineffec- 
tive for failing to object to photos of knives 
failed because, based on the overwhelming evi- 
dence of guilt, including the victims’ testimony 
that the inmate was armed with two knives, 
the fact that he was still in the house when 
police arrived, and the fact that knives were 
found in the house, the inmate has failed to 
show that trial counsel’s failure to object to the 
photograph of the knives prejudiced him or 
undermined confidence in the jury’s verdict of 
guilt. Davis v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 377 (Tenn. Crim. App. May 
29, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 544 (Tenn. Sept. 21, 2020). 

Denial of post-conviction relief was proper 
because, although the testimony of the owner of 
the home where the rapes occurred that a stain 
on the carpet “looked like dried semen” may 
have been found inadmissible if trial counsel 
had objected, in light of the proof that swabs 
done at the Rape Crisis Center recovered the 
inmate’s DNA from seminal fluid in the vaginal 
area of both victims, the inmate failed to dem- 
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onstrate that the statement prejudiced him. 
Davis v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 377 (Tenn. Crim. App. May 29, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 544 (Tenn. Sept. 21, 2020). 

Inmate’s claim that trial counsel was ineffec- 
tive for failing to object when officers read 
testimonial statements of the victims included 
in the officers’ reports before the victim testified 
failed because the inmate failed to point to 
specific statements he claimed were testimo- 
nial, the officers obtained information at the 
scene where the rapes occurred or were occur- 
ring, and the victims testified later and were 
subject to cross-examination. Davis v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 377 
(Tenn. Crim. App. May 29, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 544 
(Tenn. Sept. 21, 2020). 

Defendant was not entitled to post-conviction 
relief for ineffective assistance of counsel, due 
to counsel’s failure to call certain witnesses at 
trial, because (1) counsel made a strategic de- 
cision not to call a witness defendant claimed 
would have supported voluntary manslaughter 
instead of the second degree murder of which 
defendant was convicted after interviewing the 
witness and concluding the witness’s testimony 
would have painted defendant as an aggressor, 
and (2) defendant did not show what other 
witnesses counsel did not call would have said. 
Lopez v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 459 (Tenn. Crim. App. July 2, 
2020). 

In advising defendant about a guilty plea to 
especially aggravated sexual exploitation of a 
minor, trial counsel was not ineffective because, 
based on counsel’s understanding of the case 
law, he determined that the videos orchestrated 
and produced by defendant were likely to be 
found to be lascivious; and, following a review 
of some of the videos, the appellate court agreed 
with the post-conviction court that counsel’s 
assessment of the State’s case was reasonable. 
Jones v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 478 (Tenn. Crim. App. July 14, 
2020). 

Counsel was not ineffective because he testi- 
fied that defendant understood the plea peti- 
tion and the event of pleading despite his 
taking medication for depression and anxiety; 
and, during his plea colloquy, defendant testi- 
fied that he was not under the influence of 
alcohol or drugs or suffering from any mental 
health problems. Jones v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 478 (Tenn. Crim. 
App. July 14, 2020). 

Defendant’s guilty plea was knowingly made 
because the trial court explained the charges 
against defendant and the possible sentences 
stemming from it; he denied that he was under 
the influence of alcohol or drugs, denied that he 
was suffering from any mental health prob- 
lems, and denied that he was being forced to 
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enter the guilty plea; he acknowledged that he 
understood his rights and that he was waiving 
his right to a jury trial and his right to an 
appeal; and he had the opportunity to confer 
with competent counsel about the options avail- 
able to him, and by entering his plea, he 
avoided a potentially greater penalty that 
might have resulted from a jury trial. Jones v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 478 (Tenn. Crim. App. July 14, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to present 
evidence of defendant’s erectile dysfunction be- 
cause counsel testified that she felt it was 
strategically necessary to present proof that 
defendant was sexually active with the victim’s 
mother as she felt that the defense needed to 
provide an explanation for the child victim’s 
sexual knowledge as an alternative to the ex- 
planation that she gained the knowledge 
through abuse by defendant; and the evidence 
would have been in conflict with defendant’s 
own testimony. Davis v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 512 (Tenn. Crim. 
App. July 27, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

In an aggravated sexual battery case, trial 
counsel was not ineffective for failing to inves- 
tigate or call two witnesses because the testi- 
mony of the witnesses at the post-conviction 
hearing only had bearing on defendant’s gen- 
eral character and on his back injury; at trial, 
defendant’s mother, sister, and wife gave simi- 
lar testimony about his character and injury; 
the witnesses actually presented at trial were 
able to give more detailed testimony and also 
had testimony that was relevant to defendant’s 
relationship with the child victim; and there 
was no reasonable probability that, had the 
omitted witnesses been presented at trial, the 
result of the proceeding would have been differ- 
ent. Davis v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 512 (Tenn. Crim. App. July 
27, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 537 (Tenn. Oct. 7, 2020). 

Record supported the post-conviction court’s 
finding that trial counsel’s advice that peti- 
tioner testify was a reasonable tactical deci- 
sion. Trial counsel was not deficient in making 
a judgment call based upon adequate prepara- 
tion and, from all accounts, a conscientious and 
flexible approach to difficult circumstances at 
trial. Jackson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 580 (Tenn. Crim. App. Aug. 
25, 2020). 

Trial counsel was not ineffective because, 
during the guilty plea colloquy, counsel advised 
the court that he would be recommending de- 
fendant for placement at a special needs facil- 
ity, and the trial court noted the recommenda- 
tion on the judgment form; and counsel testified 
at the post-conviction hearing that he neither 
misled defendant into believing nor guaranteed 
to defendant that he would serve his sentence 
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at the special needs facility. Aldridge v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 648 
(Tenn. Crim. App. Sept. 29, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective in failing to file a motion to suppress 
because nothing in the letters from defendant’s 
cellmate indicated that he was being directed to 
act or compensated for eliciting information 
from defendant; and the appellate court had all 
the existing evidence pertinent to any agree- 
ment made by the government, acting through 
a detective, with the cellmate when it con- 
cluded that the cellmate was not a State agent. 
Frelix v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 653 (Tenn. Crim. App. Oct. 5, 
2020). 

Defendant’s petition for post-conviction relief 
was properly denied because defendant failed 
to show that his guilty plea was not knowingly, 
voluntarily, and intelligently made with the 
effective assistance of counsel as he stated that 
he was not forced to enter his plea and that no 
one had promised him anything; and he admit- 
ted that he never told the trial court at the 
guilty plea submission hearing that he felt 
pressured to accept the plea. Griffin v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 762 
(Tenn. Crim. App. Nov. 30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to continue 
to have more time to consider and research the 
issue of the jail calls because he did not dem- 
onstrate that a motion to continue would have 
been granted; he did not show or allege in his 
brief how a continuance or additional research 
would have changed the outcome of his case; 
and the post-conviction court accredited trial 
counsel’s testimony that he was prepared for 
trial. Griffin v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 762 (Tenn. Crim. App. Nov. 
30, 2020). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective for failing to file a motion to sup- 
press the jail calls with his mother because, 
while counsel did not file a motion to suppress 
the calls, he filed a motion in limine to exclude 
the portions of the calls during which defen- 
dant made reference to what he said in the 
police interrogation that had been suppressed 
pursuant to an earlier suppression motion filed 
by initial counsel; and he failed to prove that a 
motion to suppress would have been granted. 
Griffin v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 762 (Tenn. Crim. App. Nov. 30, 
2020). 

Inmate did not put forth any testimony that 
his attorney had coerced him in any way into 
pleading guilty or allege that he was intoxi- 
cated prior to the post-conviction hearing. The 
testimony showed that trial counsel met with 
the inmate on multiple occasions and thor- 
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oughly explained the pros and cons of pleading 
guilty and proceeding to trial. Sanders v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 773 
(Tenn. Crim. App. Nov. 30, 2020). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; relative to the trial coun- 
sel’s alleged failure to prepare petitioner to 
testify, the record was devoid of any evidence 
regarding counsel’s discussions with petitioner 
since neither petitioner nor trial counsel were 
questioned at the post-conviction hearing about 
preparation to testify, or lack thereof. Pence v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because counsel was not deficient in 
his trial preparation; counsel and petitioner 
met numerous times at the jail and after peti- 
tioner was released on bond, counsel hired an 
investigator to interview witnesses and seek 
information about a possible third-party perpe- 
trator, and counsel filed discovery motions and 
attempted unsuccessfully to have petitioner’s 
confession suppressed. Pence v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 82 
(Tenn. Crim. App. Mar. 8, 2021). 

It was proper to deny petitioner post-convic- 
tion relief because trial counsel was not defi- 
cient in his failure to provide audio recordings; 
trial counsel testified that he reviewed the 
discovery with petitioner a “multitude” of 
times, and the audio recording was played at 
the suppression hearing, where petitioner was 
present. Pence v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 82 (Tenn. Crim. App. 
Mar. 8, 2021). 

Record supported the post-conviction court’s 
findings that trial counsel’s investigation was 
not deficient because trial counsel hired a pri- 
vate investigator, and counsel spoke with the 
victims’ mother on multiple occasions at the 
behest of petitioner; petitioner did not offer 
other evidence or other witnesses that trial 
counsel should have investigated. Pence v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 82 (Tenn. Crim. App. Mar. 8, 2021). 


15. ——Effective Assistance Not Denied. 
Petitioner failed to show that he was preju- 
diced by his trial counsel’s failure to advise him 
to accept the State’s plea offer because he failed 
to show that the State actually made him an 
offer to reject and he introduced no proof that 
the second co-defendant or the victim would 
have agreed to the plea agreements, upon 
which the State’s acceptance of any plea was 
contingent. Dunkley v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 583 (Tenn. Crim. 
App. July 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 803 (Tenn. Nov. 16, 2017). 
Petitioner failed to show that he was preju- 
diced by counsel’s failure to call a witness to 
testify because the witness did not testify at the 
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post-conviction hearing. Dunkley v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 583 
(Tenn. Crim. App. July 5, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 808 (Tenn. Nov. 
16, 2017). 

Petitioner failed to show that he was preju- 
diced by counsel’s failure to move to suppress 
evidence based on the assertion that the judi- 
cial subpoenas used to obtain his cell phone 
records did not comply with T.C.A. § 40-17-123 
because he could not show that the outcome of 
the proceeding would have been different, as 
the evidence, which was largely already con- 
firmed through the victim’s service provider, 
was of marginal value at trial. Dunkley v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 583 (Tenn. Crim. App. July 5, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
803 (Tenn. Nov. 16, 2017). 

Petitioner failed to show that counsel was 
deficient for failing to suppress the text mes- 
sages based on the State’s loss or destruction of 
evidence because the record showed that coun- 
sel raised the loss of the telephone as an issue 
and obtained a telephone for inspection prior to 
trial. Dunkley v. State, —S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 583 (Tenn. Crim. App. July 
5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 803 (Tenn. Nov. 16, 2017). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to convey a plea 
offer because counsel testified that he had dis- 
cussions with petitioner about the State’s ini- 
tial offer and that he encouraged petitioner to 
accept it, and petitioner’s own testimony con- 
firmed that he was aware of the plea deal. 
Dowell v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 584 (Tenn. Crim. App. July 5, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 792 (Tenn. Nov. 16, 2017). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to effectively com- 
municate with him because petitioner testified 
that counsel met with him before both trials, 
counsel also met with him during numerous 
courtroom appearances, counsel reviewed dis- 
covery with him, they discussed defense strat- 
egies, and he was able to express his concerns 
to counsel. Dowell v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 584 (Tenn. Crim. App. 
July 5, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 792 (Tenn. Nov. 16, 2017). 

If trial counsel had been successful in con- 
vincing a jury that the victims did not suffer 
serious bodily injury, the inmate was at risk of 
receiving a longer sentence and thus, even if 
trial counsel was ineffective in failing to inves- 
tigate the victims’ injuries, the inmate was not 
prejudiced. Jelks v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 593 (Tenn. Crim. App. 
July 6, 2017). 

Even if trial counsel was in error in advising 
the inmate that he could be classified as a 
career offender, that error did not prejudice the 
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inmate, as before the State made any plea offer, 
the inmate instructed trial counsel to offer a 
plea to attempted aggravated robbery in ex- 
change for a 10-year sentence as a persistent 
offender. Jelks v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 593 (Tenn. Crim. App. 
July 6, 2017). 

Defendant failed to establish by clear and 
convincing evidence that plea counsel was de- 
ficient for failing to adequately explain the 
concept of criminal responsibility for the con- 
duct of another, failed to show that counsel was 
deficient for advising defendant to accept the 
plea deal, failed to prove by clear and convinc- 
ing evidence that counsel forced defendant to 
plead guilty, and failed to show that defendant 
was prejudiced by counsel’s representations to 
defendant about consecutive sentencing. Green 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. July 7, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
785 (Tenn. Nov. 16, 2017). 

Although trial counsel’s lacked of knowledge 
about the ability to seek state funds for an 
expert and failure to question his client about 
his refusal to hire an expert was deficient 
performance, the inmate was not entitled to 
relief, as he failed to establish prejudice given 
that he failed to show that a request for state 
funds could have been granted by the trial 
court. Sprunger v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 603 (Tenn. Crim. App. 
July 10, 2017). 

Because codefendant testified and was sub- 
ject to cross-examination by petitioner’s coun- 
sel, the admission of his statement implicating 
petitioner did not violate case law and sever- 
ance was not required; petitioner failed to show 
deficiency or prejudice and was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-1038, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Even though the completed offense of volun- 
tary manslaughter was defined as a dangerous 


‘felony under T.C.A. § 39-17-1324(i)(1)(C), the 


trial court specified attempt to commit volun- 
tary manslaughter, and without knowing that 
the completed offense of voluntary manslaugh- 
ter in count one was a statutorily enumerated 
dangerous felony, it was reasonable that the 
jury considered only the attempted voluntary 
manslaughter in count two as the underlying 
felony; counsel was not deficient and petitioner 
was not entitled to post-conviction relief, for 
purposes of T.C.A. §§ 40-30-1038, 40-30-110(f). 
Summers v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Petitioner failed to establish that counsel’s 
performance in arguing for severance was defi- 
cient; there was no transcript provided of any 
hearing on the severance motion, the court had 
previously held that the severance issue was 
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without merit given the proof the State could 
have presented in a separate trial against pe- 
titioner, there was no reason to deviate from 
the court’s prior evaluation, and petitioner was 
not entitled to post-conviction relief, for pur- 
poses of T.C.A. §§ 40-30-1083, 40-30-110(f). 
Summers v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. July 
14, 2017). 

Counsel made a sound tactical decision to 
confront an inculpatory statement head-on, 
and later abandon the self-defense theory after 
none of the witnesses testified that they saw 
the gun in petitioner’s hand at the scene; peti- 
tioner had not met her burden of overcoming 
the strong presumption that counsel provided 
adequate assistance, nor could petitioner estab- 
lish prejudice, and thus she was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel was not ineffective for failing to file a 
written motion for severance because none was 
required, and counsel was not ineffective for 
failing to raise the severance issue during the 
trial because such a motion had to be made 
pre-trial unless it was based on a ground not 
previously known, and petitioner did not claim 
that counsel was unaware of the statement in 
question; thus, petitioner was not entitled to 
post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel made a valid strategic decision not 
to object to the State’s closing arguments and 
thus counsel did not render constitutionally 
deficient performance, plus none of the state- 
ments were so inflammatory as to have consti- 
tuted reversible error; thus, petitioner did not 
suffer any prejudice and thus was not entitled 
to post-conviction relief, for purposes of T.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Counsel filed the motion for new trial one day 
late, but despite the late filing, the motion was 
heard by the trial court; although petitioner 
alleged ineffective assistance, she was not 
prejudiced because the appellate court re- 
viewed her issues beyond sufficiency of the 
evidence, and thus she was not barred from 
pursuing issues on appeal, for purposes of 
T.C.A. § 40-30-1138, and she was not entitled to 
post-conviction relief, for purposes of T-.C.A. 
§§ 40-30-103, 40-30-110(f). Summers v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 619 
(Tenn. Crim. App. July 14, 2017). 

Although petitioner argued that trial counsel 
failed to include all grounds as to why a new 
trial should be granted, petitioner did not 
specify which issues should have been included 
and appeared to solely rely on trial counsel’s 
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testimony at the post-conviction hearing that 
counsel believed the motion was insufficient. 
Without proof to the contrary, deference was 
given to trial counsel’s tactical decisions. Petty 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
782 (Tenn. Nov. 16, 2017). 

Trial counsel was not ineffective for failing to 
request a mistrial after learning that a seques- 
tered juror had spoken to a waitress during 
lunch, as the juror’s conversation was only 
about an ink pen and was not improper. Petty v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 632 (Tenn. Crim. App. July 19, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
782 (Tenn. Nov. 16, 2017). 

Without any showing otherwise by petitioner, 
deference was given to trial counsel’s decision 
not to file a motion to suppress. Accordingly, 
petitioner failed to establish by clear and con- 
vincing evidence that counsel was deficient. 
Petty v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 632 (Tenn. Crim. App. July 19, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 782 (Tenn. Nov. 16, 2017). 

Petitioner failed to show that his trial coun- 
sel was ineffective because in light of the over- 
whelming evidence presented by the State, 
counsel presented an effective strategy of at- 
tempting to obtain the least severe sentence 
possible for petitioner, and she successfully 
negotiated with the State to drop their pursuit 
of the death penalty. Petitioner also failed to 
show that he was prejudiced, as he claimed that 
there were potential witnesses who would have 
testified on his behalf but he failed to present 
the witnesses at his post-conviction hearing. 
Mellon v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 640 (Tenn. Crim. App. July 20, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 687 (Tenn. Oct. 3, 2017). 

Petitioner failed to show that his trial coun- 
sel was ineffective because counsel testified 
that he met with petitioner to discuss his case 
and review the discovery file, counsel’s failure 
to pursue a motion to suppress the blood evi- 
dence was not deficient because he obtained a 
search warrant to ensure that petitioner’s blood 
matched the blood sample and retested the 
remaining blood drawn from petitioner, and 
counsel negotiated a plea agreement in which 
petitioner pleaded guilty to a lesser-included 
offense and received a substantially shorter 
sentence. Hoover v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 642 (Tenn. Crim. App. 
July 21, 2017). 

Petitioner failed to show that trial counsel 
was ineffective for failing to challenge the trial 
court’s application of certain enhancement fac- 
tors because the court had previously held that 
when sentencing petitioner the trial court im- 
posed appropriate sentences. Hayes v. State, — 
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S.W.3d —, 2017 Tenn. Crim. App. LEXIS 643 
(Tenn. Crim. App. July 21, 2017). 

Petitioner failed to show that trial counsel 
was ineffective for failing to object to the trial 
court’s use of his Louisiana convictions to clas- 
sify him as a Range II offender because at least 
one of his prior burglary convictions would be 
classified as a Class D felony and the other 
would be classified as either a Class D or E 
felony. Petitioner failed to prove that his status 
as a minor would have prohibited the trial court 
using his Louisiana convictions during sentenc- 
ing. Hayes v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 648 (Tenn. Crim. App. July 
21S 20LD 

Petitioner failed to show that his appellate 
counsel was ineffective for failing to raise suf- 
ficiency of the evidence as an issue on appeal 
because counsel testified that after reading the 
trial transcript he determined that the evi- 
dence was sufficient to support petitioner’s con- 
victions. Hayes v. State, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 643 (Tenn. Crim. App. 
July 21, 2017). 

Petitioner offered no factual basis for his 
claim that medical records would have been 
relevant to his trial or what a medical exami- 
nation would have revealed, and thus he failed 
to establish prejudice for ineffective assistance 
purposes. James v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 652 (Tenn. Crim. App. 
July 26, 2017). 

Post-conviction court determined that trial 
counsel chose to pursue a theory of self-defense 
prior to trial and that decision was reasonable 
and did not fall below the minimal required 
competency’ petitioner failed to establish that 
counsel’s decision was deficient. James v. State, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 652 
(Tenn. Crim. App. July 26, 2017). 

Witness’s testimony had no impact on the 
reliability of petitioner’s conviction and coun- 
sel’s failure to call the witness did not prejudice 
petitioner, and thus ineffective assistance was 
not shown. James v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 652 (Tenn. Crim. App. 
July 26, 2017). 

Had counsel obtained his requested jury in- 
struction, petitioner’s chance of acquittal would 
have been higher, and without showing how 
counsel’s requested instruction prejudiced peti- 
tioner and that, but for this error, the outcome 
of the trial would have been different, he was 
not entitled to post-conviction relief on the 
basis of ineffective assistance. James v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 652 
(Tenn. Crim. App. July 26, 2017). 

Evidence did not preponderate against the 
trial court’s finding that the inmate received 
effective assistance of counsel, as trial counsel 
testified that he did not have any problems 
with the indictment, and, even if trial counsel 
had convinced the trial court to dismiss the 
subject counts to the indictment pretrial, the 
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State would have resubmitted the aggravated 
child neglect charges to the grand jury. Hester 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 681 (Tenn. Crim. App. Aug. 3, 2017). 

Trial counsel was not ineffective for failing to 
object to the jury selection procedures because 
counsel was a veteran lawyer that practiced 
exclusively within the district at the time of 
petitioner’s trial and counsel agreed that Tenn. 
R. Crim. P. 24 was not complied with based on 
the subsequently-issued decision in Frausto 
but that decision had not been issued at the 
time of petitioner’s trial. Defendant was not 
prejudiced because counsel was experienced 
with the jury selection process, was not con- 
fused by it, was advised that he could back- 
strike any juror in the waiting room, and a 
party did exercise a backstrike. Phillips v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 713 (Tenn. Crim. App. Aug. 14, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
39 (Tenn. Jan. 18, 2018). 

Petitioner failed to provide any evidence 
showing that counsel talked him out of taking a 
plea by exhibiting confidence that his case 
could be won at trial. Johnson v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 759 
(Tenn. Crim. App. Aug. 24, 2017). 

Defense counsel was not ineffective for fail- 
ing to obtain a satisfactory plea agreement 
because counsel and the State’s attorney testi- 
fied that there was no plea offer made by the 
State, counsel testified that he conveyed to the 
State petitioner’s proposed six-year deal that 
was rejected, and the State’s attorney testified 
that he was unlikely to accept an offer from 
petitioner because of the strong case developed 
against him as the leader in the crime. Johnson 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 759 (Tenn. Crim. App. Aug. 24, 2017). 

Despite defendant’s waiver of a claim of inef- 
fective assistance of counsel, defendant failed 
to prove any of defendant’s claims by clear and 
convincing evidence because, with regard to 
witness preparation and strategy, defendant 
failed to present the testimony of any proposed 
witnesses to show how counsel’s failure to call 
them at trial inured to defendant’s prejudice 
and the strategic decisions of counsel were 
challengeable as counsel testified the decisions 
were made after adequate preparation and de- 
fendant offered no proof otherwise. Brandon v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 754 (Tenn. Crim. App. Aug. 25, 2017). 

Lead and co-counsel was not deficient in their 
decision to pursue a narrow legal strategy nor 
in their decision not to investigate a witness, 
whom they wanted to the jury to believe and 
thus, did not want to impeach. State v. Patel, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 767 
(Tenn. Crim. App. Aug. 25, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 12 (Tenn. 
Janw17; 2018). 
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Defendant was not entitled to post-conviction 
relief following defendant’s plea of guilty be- 
cause defendant failed to show ineffective as- 
sistance of counsel by clear and convincing 
evidence in that defendant told the trial court 
that defendant understood defendant’s classifi- 
cation as a Range III offender and was satisfied 
with trial counsel’s representation. Moreover, 
defendant confirmed at the post-conviction 
hearing that defendant reviewed discovery 
with trial counsel and met with trial counsel 
numerous times before the guilty plea hearing. 
Hurtch v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 805 (Tenn. Crim. App. Sept. 5, 
2017). 

Defendant was not entitled to post-conviction 
relief because defendant failed to offer any 
evidence at a post-conviction hearing that the 
challenged actions of defendant’s counsel; fail- 
ure to call a witness to testify, failure to object 
to the testimony of a witness, failure to ad- 
equately prepare a witness to testify, failure to 
adequately question witnesses, failure to object 
to the admission of evidence, and failure to 
effectively cross examine witnesses were any- 
thing but tactical decisions made after ad- 
equate preparation for trial. Saitta v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 825 
(Tenn. Crim. App. Sept. 8, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 51 (Tenn. Jan. 
18, 2018). 

Petitioner was properly denied post-convic- 
tion relief because trial counsel’s decision 
against using a witness’s letter to impeach her 
testimony was a part of counsel’s reasonable 
trial strategy, as counsel testified that the pros- 
ecutor threatened to introduce more evidence 
against petitioner if the letter was admitted, 
and counsel was able to elicit much of the 
information in the letter that was helpful to 
petitioner from the witness’s cross-examina- 
tion. Kwaku Aryel Okraku v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 836 (Tenn. 
Crim. App. Sept. 12, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 50 (Tenn. Jan. 17, 
2018). 

Defendant, who alleged ineffective assistance 
of counsel, was not entitled to post-conviction 
relief because defendant did not establish that 
there was a reasonable probability that, but for 
counsel’s unprofessional errors in failing to 
investigate a police detective, the result of the 
proceeding would have been different. Tate v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 837 (Tenn. Crim. App. Sept. 18, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
37 (Tenn. Jan. 18, 2018). 

Petitioner was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-103, 40-30-110(f), 
given that deficient performance was _ not 
shown; counsel’s conclusion that State v. Wat- 
kins regarding double jeopardy would apply in 
this case was reasonable, there was no indica- 
tion that counsel was inadequately prepared, 
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and his decision to forego an argument for the 
application of other case law was a reasonable 
tactical decision, plus no prejudice was found in 
any event. Johnson v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 848 (Tenn. Crim. App. 
Sept. 15, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 122 (Tenn. Feb. 23, 2018). 

Defendant was not entitled to post-conviction 
relief because defendant failed to present clear 
and convincing evidence that defense counsel 
provided ineffective assistance, with regard to 
counsel filing a motion for a change of venue, 
instead of a motion for recusal, to address 
defendant’s concern about being treated fairly 
by the clerk’s office when the alleged victim’s 
father was an employee of the trial court clerk’s 
office, as counsel’s decision was a strategic one 
in that counsel believed that a motion for recu- 
sal would not have succeeded. Poston v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 858 
(Tenn. Crim. App. Sept. 22, 2017), appeal de- 
nied, — §.W.3d —, 2018 Tenn. LEXIS 53 (Tenn. 
Jan. 18, 2018). 

Petitioner failed to prove any prejudice based 
on trial counsel’s alleged failure to explain the 
difference between actual and constructive pos- 
session. Simons v. State, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 864 (Tenn. Crim. App. 
Sept. 25, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 768 (Tenn. Nov. 17, 2017). 

Petitioner failed to prove that trial counsel 
was deficient in failing to file a second motion to 
reduce his bond. Even if trial counsel had filed 
a motion to reduce bond, it was unlikely, based 
on petitioner’s previous conduct, that the mo- 
tion would have been successful. Simons v. 
State, — S.W3d —, 2017 Tenn. Crim. App. 
LEXIS 864 (Tenn. Crim. App. Sept. 25, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
768 (Tenn. Nov. 17, 2017). 

Petitioner failed to prove that trial counsel’s 
performance in not filing a motion to suppress 
was deficient. Petitioner did not present any 
testimony or evidence to support his allegation 
that he would have been successful in suppress- 
ing the evidence obtained during a consensual 
search of a co-defendant’s residence. Simons v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 864 (Tenn. Crim. App. Sept. 25, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
768 (Tenn. Nov. 17, 2017). 

Inmate did not show counsel’s failure to re- 
tain a mental health expert was ineffective 
assistance because the inmate did not show (1) 
why the expert was needed, (2) what the expert 
would have said, or (3) how the expert would 
have aided the defense. Schaeffer v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Oct. 6, 2017). 

Inmate did not show counsel’s failure to call 
certain witnesses was ineffective assistance be- 
cause the inmate did not call these witnesses to 
testify at the inmate’s post-conviction hearing, 
so it was unknown if the witnesses would have 
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assisted the defense. Schaeffer v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 898 
(Tenn. Crim. App. Oct. 6, 2017). 

Inmate did not show counsel’s failure to re- 
quest a change of venue was ineffective because 
(1) counsel made a tactical decision to wait 
until closer to trial to request a change, and (2) 
the inmate did not show prejudice by showing 
the inmate would not have pled guilty but for 
counsel’s failure to request a change of venue. 
Schaeffer v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 898 (Tenn. Crim. App. Oct. 6, 
2017). 

Petitioner failed to prove that his trial coun- 
sel’s failure to file a pre-trial motion regarding 
video evidence of the crime under Ferguson was 
ineffective assistance of counsel because noth- 
ing indicated that counsel’s strategy was not 
sound, as upon learning that the video footage 
was unavailable for trial, counsel ensured that 
the police officers who viewed the video were 
available to testify, and then presented incon- 
sistencies between the officers’ descriptions of 
the shooter’s appearance on the video and the 
victim’s description of petitioner’s appearance 
at the time of the shooting. Berry v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 907 
(Tenn. Crim. App. Oct. 10, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 110 (Tenn. Feb. 
15, 2018). 

With regard to counsel’s investigation of a 
mental health defense, counsel used his expe- 
rience to determine that petitioner did not meet 
the criteria for an insanity defense, and the 
only way for petitioner to show prejudice was to 
present testimony that would be the basis for 
that defense, but petitioner made no such 
showing; thus, he was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-103, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

Evidence did not preponderate against the 


finding that counsel knew all there was to know . 


about the case, and even if counsel did not 
formally file for discovery, he was not deficient 
in that regard; moreover, prejudice was not 
shown and petitioner was not entitled to post- 
conviction relief under T.C.A. §§ 40-30-1038, 40- 
30-110(f) on the basis of ineffective assistance of 
counsel. McWilliams v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 942 (Tenn. Crim. 
App. Nov. 2, 2017). 

Petitioner failed to show any development in 
his case that counsel failed to communicate to 
him, such that counsel was not deficient in his 
communication; moreover, petitioner failed to 
show that he was prejudiced, counsel’s lack of 
communication did not affect petitioner’s guilty 
plea, and he was not entitled to post-conviction 
relief under T.C.A. §§ 40-30-1038, 40-30-110(f) 
on the basis of ineffective assistance of counsel. 
McWilliams v. State, — S.W.3d —, 2017 Tenn. 
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Crim. App. LEXIS 942 (Tenn. Crim. App. Nov. 
2, 2017). 

Counsel was not ineffective for failing to file a 
motion for new trial because defendant told 
counsel that defendant did not wish to pursue 
an appeal. However, after the deadline for a 
motion for new trial, defendant changed defen- 
dant’s mind and informed counsel that defen- 
dant wanted to pursue an appeal. Dunn vy. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 975 (Tenn. Crim. App. Nov. 20, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
129 (Tenn. Feb. 14, 2018). 

Counsel was not ineffective for failing to file a 
motion regarding the lack of a video recording 
from an officer’s in-car video camera because 
the only testimony was that of the officer, who 
said that no recording was made of the interac- 
tion with defendant as the storage of the video 
recording equipment was full. Dunn v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 975 
(Tenn. Crim. App. Nov. 20, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 129 
(Tenn. Feb. 14, 2018). 

Although defendant’s counsel erred by failing 
to file a motion to suppress evidence found in 
the vehicle which defendant was driving, defen- 
dant could not prove that defendant was preju- 
diced by counsel’s deficient performance be- 
cause defendant did not have an expectation of 
privacy in the vehicle as defendant disclaimed 
ownership of the items found in the vehicle, 
defendant did not contest the search of the 
vehicle, and a police officer had probable cause 
to search the vehicle. Dunn v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 975 (Tenn. 
Crim. App. Nov. 20, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 129 (Tenn. Feb. 
14, 2018). 

Petitioner failed to show that the State ever 
extended a plea offer, and counsel could not be 
found ineffective for failing to communicate an 
offer that never existed; the State was under no 
obligation to enter into plea negotiations, and 
when the State rejected petitioner’s original 
offer to plead guilty, counsel rightfully prepared 
for trial, such that petitioner failed to show that 
counsel’s actions were ineffective and he was 
not entitled to post-conviction relief under 
T.C.A. §§ 40-30-1038, 40-30-110(f). Cunningham 
v. State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 983 (Tenn. Crim. App. Nov. 28, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
169 (Tenn. Mar. 14, 2018). 

Successor counsel did not perform deficiently 
when he raised the ineffective assistance of 
trial counsel claims at the motion for a new 
trial because petitioner made no concrete alle- 
gations regarding how raising the issues on 
direct review deprived him of a meaningful 
opportunity to present his claims. Newton v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 985 (Tenn. Crim. App. Nov. 29, 2017), 
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appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
164 (Tenn. Mar. 16, 2018). 

Appellate counsel was not ineffective in fail- 
ing to raise several issues on appeal because 
petitioner’s conviction was supported by physi- 
cal evidence and the victim’s testimony, peti- 
tioner presented no evidence that the trial 
court’s decision denying him alternative sen- 
tencing constituted an abuse of discretion, and 
given that petition had insisted on a mistaken 
identity defense, trial counsel could not cred- 
ibly change that strategy for closing argument. 
Newton v. State, —S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 985 (Tenn. Crim. App. Nov. 29, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 164 (Tenn. Mar. 16, 2018). 

Successor counsel was not deficient for fail- 
ing to uncover and present a witness’ testimony 
because counsel made a reasonable strategic 
decision not to present testimony that lacked 
credibility, was inconsistent with petitioner’s 
claim of mistaken identity, and did not contra- 
dict the State’s timeline of events. Newton v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 985 (Tenn. Crim. App. Nov. 29, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
164 (Tenn. Mar. 16, 2018). 

Successor counsel was not ineffective failing 
to call petitioner to testify at the hearing on the 
motion for a new trial because counsel testified 
that petitioner chose to testify and the post- 
conviction court determined that petitioner had 
made a knowing and voluntary choice not to 
testify both at the trial and at the hearing on 
the motion for a new trial. Newton v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 985 
(Tenn. Crim. App. Nov. 29, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 164 
(Tenn. Mar. 16, 2018). 

Defendant failed to show ineffective assis- 
tance of counsel because counsel did not coerce 
defendant into pleading guilty in that, after 
hearing the court’s explanation concerning po- 
tential sentences, a summary of the evidence 
against defendant, and the court’s explanation 
of the difference between pleading guilty and a 
jury trial, defendant informed the trial court 
that defendant wanted to accept the plea offer. 
After speaking with trial counsel and defen- 
dant’s parent, defendant again informed the 
court of defendant’s desire to plead guilty. 
Curry v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1009 (Tenn. Crim. App. Dec. 5, 
2017). 

Defendant failed to show ineffective assis- 
tance of counsel because his counsel had a 
mental health evaluation conducted on defen- 
dant at the outset of counsel’s representation 
which revealed that defendant understood the 
charges against him and was competent to aid 
counsel in his defense. Furthermore, because 
defendant failed to call an educational special- 
ist trained in mental defects and retardation 
during the post-conviction hearing, he could not 
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meet his burden of proof Curry v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1009 
(Tenn. Crim. App. Dec. 5, 2017). 

Because defendant failed to offer any proof 
refuting or contradicting the State of Tennes- 
see’s proof and simply argued that defendant’s 
counsel should have presented proof of defen- 
dant’s innocence, defendant could not meet the 
burden of proof to show that counsel was inef- 
fective in failing to offer evidence of defendant’s 
innocence. Furthermore, the evidence against 
defendant consisted of the testimony of a coop- 
erative victim, defendant’s own confession, and 
DNA analysis of the victim’s unborn child es- 
tablishing defendant as the father. Curry v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1009 (Tenn. Crim. App. Dec. 5, 2017). 

Inmate was not entitled to post-conviction 
relief based on trial counsel’s alleged ineffective 
assistance because (1) witness testimony not 
presented was cumulative or not exculpatory, 
(2) the inmate showed no crime scene contami- 
nation, (3) the inmate’s informed choice not to 
testify barred claiming counsel did not prepare 
the inmate to testify, and (4) the inmate’s 
failure to show deficient performance barred 
showing prejudice through a juror’s testimony. 
Kiser v. State, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 1047 (Tenn. Crim. App. Dec. 21, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 223 (Tenn. Apr. 19, 2018). 

Petitioner was properly denied post-convic- 
tion relief on his claim that his trial counsel 
was ineffective for failing to sufficiently explain 
the plea agreement and failing to correct the 
plea agreement form because the record 
showed that, while counsel did not correct a 
clerical error in the plea agreement form, both 
counsel and the trial court discussed the as- 
pects and ramifications of the plea agreement 
with petitioner, and at the plea submission 
hearing petitioner testified that he was satis- 
fied with counsel’s representation. Weaver v. 
State, — S.W.38d —, 2017 Tenn. Crim. App. 
LEXIS 1058 (Tenn. Ct. App. Nov. 7, 2017). 

Trial court did not err by denying petitioner 
postconviction relief because he failed to show 
that the ineffective assistance of counsel caused 
him to reject the State’s more favorable 10-year 
offer and agree to an open guilty plea, as 
petitioner provided different explanations of 
what had happened, and counsel testified she 
advised petitioner that 10 years was the mini- 
mum sentence petitioner could receive and rec- 
ommended that he accept it. Counsel testified 
that petitioner refused to accept the plea be- 
cause he believed that his criminal history was 
not relevant and he wanted to serve less than a 
year in confinement, and counsel then argued 
for a sentence of full probation with petitioner’s 
approval. Bennett v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 83 (Tenn. Crim. App. 
Feb. 6, 2018). 
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Trial counsel’s investigation into potential 
witnesses was inadequate and deficient, but 
petitioner did not establish that he was preju- 
diced, as he failed to offer the testimony of any 
of the potential witnesses whom he contended 
that counsel should have investigated, and pe- 
titioner offered no proof that he sought out any 
of the witnesses but was unable to locate them. 
Johnson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 87 (Tenn. Crim. App. Feb. 8, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 344 (Tenn. June 6, 2018). 

Trial counsel could not be held constitution- 
ally deficient for failing to raise issues relating 
to a detective in a petition for writ of error 
coram nobis under T.C.A. § 40-26-105(b),. and 
in any event, because petitioner failed to offer 
proof of the allegations relating to the detec- 
tive, petitioner could not establish prejudice 
resulting from trial counsel’s failure to pursue 
coram nobis relief. Johnson v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 87 (Tenn. 
Crim. App. Feb. 8, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 344 (Tenn. June 
6, 2018). 

Evidence of a separate fight was relevant to 
establish motive for the underlying offense, and 
thus petitioner did not establish deficient per- 
formance or prejudice in regards to trial coun- 
sel’s failure to object to evidence regarding the 
fight. Johnson v. State, —S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 87 (Tenn. Crim. App. Feb. 8, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 344 (Tenn. June 6, 2018). 

Trial counsel’s advice that petitioner testify 
was a matter of trial strategy, which was not 
second-guessed on appeal, and because under 
T.C.A. § 40-30-110 petitioner failed to testify 
that he did not understand his rights and the 
consequences of his decision to testify, he could 
not demonstrate that the evidence preponder- 
ated against the post-conviction court’s deter- 
minations. Johnson v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 87 (Tenn. Crim. App. 
Feb. 8, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 344 (Tenn. June 6, 2018). 

Trial counsel knew petitioner’s drug dealing 
would come to light at trial and made the 
strategic decision not to hide it, and counsel’s 
failure to object to evidence of petitioner’s drug 
dealing was a matter of trial strategy, which 
was not second-guessed on review. Johnson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 87 (Tenn. Crim. App. Feb. 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
344 (Tenn. June 6, 2018). 

Petitioner claimed he was denied effective 
assistance of counsel based on trial counsel’s 
failure to question co-defendant about her ini- 
tial statement to police, but because neither 
co-defendant nor the officer to whom she alleg- 
edly gave the statement testified at the eviden- 
tiary hearing, petitioner could not established 
prejudice. Johnson v. State, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 87 (Tenn. Crim. App. 
Feb. 8, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 344 (Tenn. June 6, 2018). 

Petitioner failed to show ineffective assis- 
tance based on counsel’s failure to raise issues 
relating to information contained in the State’s 
motion to nolle in co-defendant’s case; counsel 
attempted to present the contents of the mo- 
tion, but the contents did not constitute post- 
judgment facts capable of consideration under 
T.R.A.P. 14, and as the assertions contained in 
the motion to nolle were not known by the trial 
court during petitioner’s case, the motion could 
not be added to the appellate record under 
T.R.A.P. 24. Johnson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 87 (Tenn. Crim. 
App. Feb. 8, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 344 (Tenn. June 6, 2018). 

Petitioner failed to establish that he was 
prejudiced based on trial counsel’s failure to 
investigate two witnesses, neither of whom 
testified at the hearing; in any event, counsel 
cross-examined both of them, showing that one 
witness gave inconsistent stories to police and 
another witness agreed it was only after the 
police threatened her that she said petitioner 
admitted to the murders, and thus no prejudice 
was shown. Johnson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 87 (Tenn. Crim. 
App. Feb. 8, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 344 (Tenn. June 6, 2018). 

Petitioner was properly denied postconvic- 
tion relief on his claim that counsel was inef- 
fective for failing to conduct a proper investiga- 
tion of the case because counsel’s decision not to 
raise a witness’ prior inconsistent statement 
was a strategic decision, as counsel testified 
that she knew that a witness had told a detec- 
tive that he had bought marijuana from peti- 
tioner in the past and she did not think that 
delving into petitioner’s history of selling drugs 
would have helped his defense. Keller v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 94 
(Tenn. Crim. App. Feb. 8, 2018), appeal denied, 
— 8.W.3d —, 2018 Tenn. LEXIS 282 (Tenn. 
May 18, 2018). 

Petitioner was properly denied postconvic- 
tion relief on his claim of ineffective assistance 
of counsel because he failed to show that coun- 
sel’s decision not to call a witness at trial 
amounted to deficient performance, as based on 
the information in the police report and relayed 
to counsel by petitioner, counsel determined 
that the witness’ testimony would not have 
been useful to petitioner’s case. Petitioner also 
failed to show that the result of the trial would 
have been different if counsel had called the 
witness to testify because while the witness 
owned the house and invited petitioner over 
that evening, he did not give him permission to 
enter the back room of the house, which could 
only be accessed via a separate entrance on the 
outside of the house. Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 1138 (Tenn. 
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Crim. App. Feb. 15, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 265 (Tenn. Apr. 
23, 2018). 

Petitioner failed to show that his counsel was 
ineffective in his preparation of the certified 
questions of law because on direct appeal the 
court held that the certified question was not 
dispositive of the case, as the law enforcement 
officers had a valid search warrant based upon 
anonymous tips and the smell of marijuana, 
and therefore whether petitioner was unlaw- 
fully seized was not dispositive of the case. In 
addition, the court held that petitioner received 
a meaningful appeal, and he could not prove 
that, but for counsel’s error in drafting the 
certified questions of law, he would not have 
entered a guilty plea and gone to trial. Snider v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 21, 2018). 

Defendant failed to prove ineffective assis- 
tance of counsel by clear and convincing evi- 
dence because there was no evidence that plea 
counsel in one case conducted an inadequate 
investigation and there was no prejudice be- 
cause the post-conviction court granted defen- 
dant a delayed appeal of the sentence, which 
the appellate court ruled upon. Because alleged 
deficiencies by trial counsel in another case 
occurred after defendant’s pleas in one case, 
defendant failed to show that but for counsel’s 
actions, defendant would not have pleaded 
guilty. Phifer v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 132 (Tenn. Crim. App. Feb. 
23, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 440 (Tenn. July 19, 2018). 

Petitioner failed to show that he was preju- 
diced by counsel’s failure to respond the State’s 
motion to use petitioner’s prior convictions as 
impeachment evidence because he had 32 prior 
convictions, and he failed to show that the trial 
court would have precluded the State from 
using them as impeachment. Aho v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 23, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 347 
(Tenn. June 6, 2018). 

Petitioner failed to show that his counsel was 
ineffective for failing to adequately prepare for 
trial, and therefore he was properly denied 
postconviction relief, because counsel was pre- 
pared to subpoena at least one witness to tes- 
tify on petitioner’s behalf, the defense team 
adequately investigated the background of an 
alternative suspect and counsel was prepared 
to effectively cross-examine him, the alterna- 
tive suspect was ruled out in one of petitioner’s 
cases, and the victim was clear that it was 
petitioner who had been in her driveway at the 
time of the burglary. Aho v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 138 (Tenn. Crim. 
App. Feb. 23, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 347 (Tenn. June 6, 2018). 

Petitioner failed to show that counsel’s fail- 
ure to call two witnesses to testify at trial 
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prejudiced the outcome of the trial, and there- 
fore he was properly denied postconviction re- 
lief, because he failed to offer any proof regard- 
ing what the witnesses would have said had 
they been called to testify, counsel testified that 
petitioner never informed her that the first 
witness drove him to the movie theater on the 
night in question, and counsel made a strategic 
decision not to call the second witness because 
he had been having seizures, could not remem- 
ber anything, and did not want to appear at 
trial. Jackson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 175 (Tenn. Crim. App. Mar. 
6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 467 (Tenn. July 19, 2018). 

Petitioner failed to show that his counsel was 
ineffective for failing to be prepared for trial, 
and therefore he was properly denied postcon- 
viction relief, because counsel testified that she 
did extensive research about the proper use 
and admittance into the present pending in- 
dictment that was set for trial, and petitioner 
failed to show that he was prejudiced, as on 
direct appeal the court found that the evidence 
relating to the 2005 charges was admissible 
and there was overwhelming proof of petition- 
er’s guilt. Bell v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 185 (Tenn. Crim. App. Mar. 
8, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 430 (Tenn. July 19, 2018). 

Petitioner failed to show that counsel was 
ineffective for failing to look into the victim’s 
sexual history because counsel testified that 
she could not find the victim. Bell v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 185 
(Tenn. Crim. App. Mar. 8, 2018), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 430 (Tenn. July 
19, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s failure to move to dis- 
miss new charges on grounds of vindictive 
prosecution and unreasonable delay because (1) 
the inmate was told the charges could be 
brought, and (2) the State had probable cause 
to bring the charges. Pettie v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 153 (Tenn. 
Crim. App. Feb. 27, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel was aware of a photograph and defi- 
cient in failing to introduce the photograph into 
evidence because there was not a reasonable 
probability that the verdict would have been 
different, even if the watch in the post-convic- 
tion photograph was the same watch allegedly 
stolen from the victim, as the evidence sup- 
ported the conclusion that defendant attempted 
to commit aggravated robbery by taking the 
victim’s money, even if the victim’s watch was 
not taken. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 
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Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to argue 
the inmate’s stop was invalid under the “cite 
and release” statute or to argue the inmate was 
intoxicated when the inmate confessed because 
(1) counsel researched the statute and found 
the statute did not apply, and (2) the inmate did 
not timely make counsel aware of the intoxica- 
tion. Pettie v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 153 (Tenn. Crim. App. Feb. 
27, 2018). 

Inmate was not entitled to post-conviction 
relief for appellate counsel’s failure to raise 
bond revocation and denial of the inmate’s right 
to self-representation because (1) bond was 
properly revoked when the inmate dismissed 
counsel the day before trial, and (2) the in- 
mate’s assertion of the right to self-representa- 
tion at that time was untimely. Pettie v. State, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 153 
(Tenn. Crim. App. Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to 
“timely” inform the inmate of the inmate’s 
confession or to adequately prepare for a sup- 
pression hearing because counsel credibly tes- 
tified counsel informed the inmate of the con- 
fession and adequately prepared for the 
hearing. Pettie v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 153 (Tenn. Crim. App. 
Feb. 27, 2018). 

Defendant failed to establish by clear and 
convincing evidence that defendant’s trial 
counsel provided ineffective assistance of coun- 
sel because the evidence showed that defen- 
dant’s trial counsel was only absent in defen- 
dant’s trial during jury deliberations and the 
reading of the verdict. Accordingly, defendant 
failed to establish that trial counsel effectively 
pressured defendant not to testify in defen- 
dant’s own defense by informing defendant that 
counsel would be absent during defendant’s 
testimony. Perry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 144 (Tenn. Crim. App. 
Feb. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 426 (Tenn. July 18, 2018). 

Inmate was not entitled to post-conviction 
relief for appellate counsel’s failure to argue the 
proper sentencing range because trial counsel 
had correctly determined that the inmate’s 
prior convictions could be used to enhance the 
inmate’s sentence. Pettie v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 153 (Tenn. Crim. 
App. Feb. 27, 2018). 

Inmate was not entitled to post-conviction 
relief for trial counsel’s alleged failure to inter- 
view witnesses because the inmate did not 
present the witnesses at the evidentiary hear- 
ing on the inmate’s petition for post-conviction 
relief. Pettie v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 153 (Tenn. Crim. App. Feb. 
27, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
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failure to argue that the victim did not suffer 
serious bodily injury still failed, as counsel 
testified that he could not make a good faith 
argument to that effect, the post-conviction 
court determined this was a matter of trial 
strategy, and the court agreed on review. Dyer 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 217 (Tenn. Crim. App. Mar. 22, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
409 (Tenn. July 18, 2018). 

Petitioner failed to state his claim of ineffec- 
tive assistance regarding the failure to object to 
a machete photograph with any specificity in 
his petition, and because the issue was not 
addressed in the order denying relief and peti- 
tioner cited no authority or argument, he did 
not overcome the presumption of waiver; in any 
event, his claim failed, as the photographs were 
not a part of the record, plus petitioner con- 
fessed to swinging the machete, and neither 
deficient performance nor prejudice was shown. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — $.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to visit the crime scene still failed, as he 
failed to explain what further investigation by 
trial counsel of the crime scene would have 
revealed, and the court would not speculate as 
to what evidence further investigation might 
have uncovered. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to prepare him to testified for trial still 
failed, as the State withdrew its notice of its 
intent to impeach the him with prior convic- 
tions if he chose to testify, he still did not testify, 


_and the court had previously addressed the 


issue on direct appeal and concluded that the 
record showed he voluntarily and personally 
waived his right to testify in his own defense. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to negotiate a more favorable plea offer 
still failed; trial counsel wrote petitioner a 
letter outlining, in part, the potential sentenc- 
ing outcomes and counsel’s recommendation to 
accept a plea offer, which defendant initialed 
and recognized. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 
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Although petitioner waived the issue, his 
claims of ineffective assistance related to the 
failure to call witnesses at the sentencing hear- 
ing still failed, as he offered no citation in 
support of his argument, the sentencing hear- 
ing was not a part of the record, and the court 
failed to see how petitioner growing up without 
a father would have caused the trial court to 
fashion a different sentence, and he failed to 
show that presenting his mother at the hearing 
would have resulted in a different outcome. 
Dyer v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 217 (Tenn. Crim. App. Mar. 22, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 409 (Tenn. July 18, 2018). 

Petitioner failed to establish that he received 
improper advice about his Range II classifica- 
tion or that any improper advice from counsel 
impacted his decision to reject the 15-year-offer 
and proceed to trial; petitioner was aware of the 
information he needed to make an informed 
decision about whether to accept or reject the 
plea agreement. Dyer v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 217 (Tenn. Crim. 
App. Mar. 22, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 409 (Tenn. July 18, 
2018). 

Defendant failed to establish that defendant 
received ineffective assistance from defendant’s 
trial and appellate counsel by the alleged inad- 
equacy of the investigation by counsel of the 
relationship between defendant and the alleged 
rape victim. Furthermore, although defendant 
argued that trial and appellate counsel were 
ineffective in their handling of prosecutorial 
misconduct and jury instruction issues, defen- 
dant’s claims were without merit. Guinn v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. Apr. 5, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
499 (Tenn. Aug. 8, 2018). 

Law enforcement had the option of having 
petitioner's car towed and _ subsequently 
searched, and while the State had to show that 
impounding the vehicle was necessary, the 
search would have likely been justified pursu- 
ant to this exception, and nothing showed that 
impounding petitioner’s car was inappropriate, 
such that ineffective assistance of counsel was 
not established and petitioner was not entitled 
to post-conviction relief. Harris v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. Apr. 6, 2018), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 526 (Tenn. 
Aug. 18, 2018). 

Petitioner failed to show deficient perfor- 
mance from counsel’s failure to challenge the 
his arrest for lack of probable cause, and thus 
he was not entitled to post-conviction relief; 
witnesses testified to helping arrange a drug 
deal between petitioner and the victim on the 
evening the victim was killed, one witness was 
present when petitioner tried to rob the victim 
and shot him, and the other witness testified 
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that petitioner made some questionable state- 
ments indicating that he had taken money from 
the victim. Harris v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Apr. 6, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 526 (Tenn. Aug. 13, 2018). 

Trial counsel was not deficient for failing to 
impeach an attorney with mere allegations of 
misconduct, the introduction of which might 
have resulted in a mini-trial concerning those 
collateral matters and unnecessarily alienated 
the jury; the court could not speculate what 
might have happened at petitioner’s state trial 
had the attorney been so impeached, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Waiver notwithstanding, petitioner failed to 
show deficient performance or prejudice re- 
garding trial counsel’s failure to seek recusal 
due to any ex parte communication involving 
enhanced security procedures; on direct appeal, 
it was determined that the trial court did not 
abuse its discretion by imposing additional se- 
curity measures in the courtroom, and peti- 
tioner failed to establish that the increased 
measures prejudiced his trial, such that he was 
not entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 13, 2018). 

After his original motion in federal court was 
denied, trial counsel had the unique benefit of 
hindsight and made a strategic decision not to 
file a similar motion in state court, and because 
there was no apparent reason to anticipate any 
more success with the same suppression mo- 
tion in state court, counsel’s strategic decision 
was not questioned, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 13, 2018). 

Trial counsel was not ineffective for failing to 
file a motion to recuse the trial judge on the 
ground that he was the same judge who issued 
the search warrant for petitioner’s automobile; 
a trial judge’s issuing a search warrant would 
not disqualify the same judge from later presid- 
ing over the case, and there was no need why 
the judge who issued the search warrant was a 
needed witness at a Franks hearing, and thus 
petitioner was not entitled to post-conviction 
relief. Harris v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 138, 2018). 

Petitioner’s arrest was based upon probable 
cause and he failed show that the government 
delayed the probable cause hearing for unrea- 
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sonable purposes, and thus even if trial counsel 
had raised this issue in a motion to suppress, 
the trial judge would have found no violation; 
ineffective assistance was not shown and peti- 
tioner was not entitled to post-conviction relief. 
Harris v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 266 (Tenn. Crim. App. Apr. 6, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 526 (Tenn. Aug. 13, 2018). 

Because petitioner's underlying issues re- 
garding recusal of the trial judge are without 
merit, trial counsel was not required to file a 
futile motion irrespective of the deliberate na- 
ture of the decision, and petitioner was not 
entitled to post-conviction relief. Harris v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 266 (Tenn. Crim. App. Apr. 6, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
526 (Tenn. Aug. 18, 2018). 

Counsel thoroughly investigated the eco- 
nomic motive defense, but rather than pursue 
it and expose petitioner to a likely damaging 
challenge to his credibility, counsel chose to 
focus on the victims’ credibility; as counsel 
made a reasonable strategic decision not to 
pursue the defense at trial, petitioner’s claim of 
ineffective assistance of counsel failed, and pe- 
titioner was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 570 (Tenn. Sept. 13, 2018). 

Trial court did not err by failing to instruct 
the jury on the lesser-included offenses of mis- 
demeanor assault and misdemeanor child 
abuse and neglect and counsel was not ineffec- 
tive for failing to request such instructions, as 
petitioner was convicted of either the charged 
offenses or attempt, the issue had no merit, 
petitioner’s claim of ineffective assistance of 
counsel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 317 (Tenn. Crim. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Counsel’s decision not to object to the pros- 
ecutor’s reference to certain evidence in closing 
argument was a reasonable tactical decision, 
and the prosecutor’s use of the term “pedophile” 
was not improper, as there was evidence that 
petitioner picked up the child victim from 
school and the topic of grooming and pedophilia 
was discussed; petitioner’s claim of ineffective 
assistance of counsel failed and he was not 
entitled to post-conviction relief. Presson v. 
State, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
570 (Tenn. Sept. 18, 2018). 

Petitioner’s claims of ineffective assistance 
failed and he was not entitled to post-conviction 
relief; although he claimed that counsel failed 
to properly investigate the case, there was no 
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proof regarding either petitioner’s alleged alibi 
or mental health defenses presented at the 
post-conviction hearing, the court could not 
speculate, and these claims were not proven by 
clear evidence. Jones-Smith v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. Apr. 25, 2018). 

Counsel testified that he discussed the issue 
of testifying with petitioner several times and 
that petitioner made his own decision not to 
testify; petitioner’s claim of ineffective assis- 
tance of counsel failed and he was not entitled 
to post-conviction relief. Presson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 25, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 570 (Tenn. 
Sept. 13, 2018). 

Counsel and a jury consultant used question- 
naire information to rank potential jurors, and 
counsel believed that the jurors’ positives out- 
ranked the negatives, and as petitioner failed 
to show that the jury was not impartial, his 
claim of ineffective assistance of counsel failed 
and he was not entitled to post-conviction re- 
lief. Presson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. Apr. 
25, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 570 (Tenn. Sept. 13, 2018). 

Petitioner’s claims of ineffective assistance 
failed and he was not entitled to post-conviction 
relief; although he claimed he was confused 
about the charges and would not have pleaded 
guilty but for the actions of counsel, counsel 
testified that petitioner understood and made 
the decision to accept the plea agreement him- 
self, and the record supported the finding that 
he knowingly and voluntarily entered his guilty 
pleas. Jones-Smith v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 318 (Tenn. Crim. App. 
Apr. 25, 2018). 

Trial counsel’s decision not to seek a sever- 
ance was a reasonable strategic decision, peti- 
tioner’s claim of ineffective assistance of coun- 
sel failed, and he was not entitled to post- 
conviction relief. Presson v. State, — S.W.3d —, 
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App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 570 (Tenn. Sept. 13, 
2018). 

Trial counsel was not ineffective for failing to 
present evidence regarding the victim’s cause 
of death that the inmate thought was more 
reasonable, because trial counsel made a rea- 
sonable strategic decision to use a former medi- 
cal examiner that counsel had used before as an 
expert in the inmate’s case. Scott v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. Apr. 27, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 527 (Tenn. 
Aug. 13, 2018). | 

There was not a reasonable probability that 
if trial counsel had presented expert testimony 
on alcoholism and intoxication the result would 
have been different, because even if the inmate 
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only found the victim unconscious and battered 
the morning after the incident, he did not call 
9-1-1 until the afternoon when instructed to do 
so by someone else. Scott v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 339 (Tenn. Crim. 
App. Apr. 27, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 527 (Tenn. Aug. 13, 
2018). 

Trial counsel was not ineffective for failing to 
advise the inmate to testify at trial, as the 
prosecutor would have cross-examined the in- 
mate about his prior had acts, claim he did not 
notice the victim’s injuries when he first saw 
her, and his calling a friend to come check on 
the victim rather than 9-1-1. Scott v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. Apr. 27, 2018), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 527 (Tenn. 
Aug. 13, 2018). 

Defendant failed to prove by clear and con- 
vincing evidence that defense counsel provided 
ineffective assistance, at defendant’s trial for 
rape by coercion and criminal exposure to HIV, 
by failing to request a bill of particulars, failing 
to call particular witnesses at trial, failing to 
obtain cell phone records and cell tower data, 
failing to advise defendant of the nature of the 
charges and the potential penalties that defen- 
dant faced, failing to effectively cross-examine 
the victim, and failing to request an accomplice 
jury instruction. Chandler v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 9, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 592 (Tenn. Sept. 
13, 2018). 

Inmate was not entitled to postconviction 
relief on his claim that counsel was ineffective 
for failing to call several witnesses to aid in his 
defense, because the inmate failed to meet his 
burden of proof by presenting any of those 
witnesses or records during the postconviction 
hearing. Lanier v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 363 (Tenn. Crim. App. 
May 10, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 606 (Tenn. Sept. 18, 2018). 

Trial counsel was not ineffective for failing to 
object to alleged prosecutorial misconduct, as 
counsel stated that, in his professional experi- 
ence, nothing in the State’s case constituted 
prosecutorial misconduct, and the postconvic- 
tion court found no proof of prosecutorial mis- 
conduct during the trial. Lanier v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. May 10, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 606 
(Tenn. Sept. 18, 2018). 

Counsel was not deficient for failing to inter- 
view witnesses, where counsel credibly testified 
to interviewing the inmate’s witnesses and 
making a strategic decision not to call the 
character witnesses because he did not fell they 
were helpful. Bishop v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 375 (Tenn. Crim. 
App. May 15, 2018), appeal denied, — S.W.3d 
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—, 2018 Tenn. LEXIS 614 (Tenn. Sept. 17, 
2018). 

Inmate could not prove counsel was deficient 
for failing to object to leading questions, which 
the inmate identified as questions calling for a 
“yes or no” response, as he could not show any 
objection would have resulted in the reasonable 
probability of an acquittal Bishop v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 375 
(Tenn. Crim. App. May 15, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 614 
(Tenn. Sept. 17, 2018). 

Inmate made no specific allegation regarding 
how viewing the victim’s forensic interview 
would have effected his trial strategy and thus, 
counsel was not ineffective for failing to permit 
the inmate to view the interview. Bishop v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 375 (Tenn. Crim. App. May 15, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
614 (Tenn. Sept. 17, 2018). 

Trial counsel testified that he attempted to 
secure a pathologist but was unable to do so, 
and he put considerable effort into reviewing 
and understanding the medical proof, such that 
petitioner had not shown deficiency or preju- 
dice as to her claim of a failure to investigate 
and call witnesses, and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Petitioner did not specify how counsel could 
have further discredited certain testimony re- 
garding her emotional state, and counsel pre- 
sented proof tending to counter the prosecu- 
tion’s evidence that petitioner was 
unemotional; she did not establish either defi- 
ciency or prejudice and she was not entitled to 
post-conviction relief. Nelson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. May 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 608 
(Tenn. Sept. 17, 2018). 

Decision not to move for a severance was a 
strategic decision, and petitioner failed to pres- 
ent any argument that a motion to sever would 
have been granted, such that she had not 
shown deficiency or prejudice and she was not 
entitled to post-conviction relief. Nelson v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Doctor considered petitioner’s ability to work 
with counsel and determined that petitioner 
met the medical criteria for competency, includ- 
ing the ability to consult with counsel and 
assist in her defense; without expert testimony 
showing that petitioner was not competent, she 
could not establish prejudice for ineffective as- 
sistance of counsel purposes and she was not 
entitled to post-conviction relief. Nelson v. 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. May 17, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
608 (Tenn. Sept. 17, 2018). 

Appellate counsel was not deficient for failing 
to file the transcript from the hearing on the 
motion in limine to exclude evidence of the 
victim’s prior drug use where the outcome of 
the inmate’s appeal would not have changed 
even if the transcript had been included, since 
the trial court did not abuse its discretion by 
excluding evidence of the victim’s drug use 
prior to or subsequent to the incident. Lucio v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. May 21, 2018). 

Inmate’s claim that counsel was ineffective 
under the Sixth Amendment and Tenn. Const. 
art. I, § 9, counsel did file an application for 
permission to appeal to the supreme court 
under Tenn. R. App. P. 11, and the supreme 
court denied an application under Rule 11, 
thought it was not clear it was the one counsel 
filed or the one the inmate filed, on the merits. 
Thomas v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 400 (Tenn. Crim. App. May 
21, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 610 (Tenn. Sept. 17, 2018). 

Although trial counsel was ineffective by fail- 
ing to request a jury instruction regarding 
accomplice testimony, the post-conviction court 
did not err in denying relief because defendant 
failed to show that defendant was prejudiced by 
the absence of the instruction as there was 
sufficient evidence, wholly apart from the ac- 
complice’s testimony, from which the jury could 
have found defendant guilty of the offenses 
beyond a reasonable doubt. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Although trial counsel’s failure to learn of a 
victim’s recanting statement made to an inves- 
tigator constituted deficient performance, de- 
fendant failed to prove that defendant was 
prejudiced by the deficiency because even if the 
victim had been asked about making the prior 
inconsistent statement at trial, and had denied 
making it, the investigator’s testimony would 
not have changed the outcome of the trial as the 
victim testified about the events in the robbery 
and said that the victim was able to identify 
defendant’s voice and face. Boatwright v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. May 22, 2018). 

Inmate’s claims that trial counsel was inef- 
fective failed, as the inmate did not introduce 
testimony at the post-conviction hearing to 
show he was prejudiced by photos of the victim, 
counsel testified that the testimony of another 
inmate was admissible and counsel called wit- 
nesses to impeach the testimony, and the in- 
mate failed to present testimony at the post- 
convictiong hearing to support the claim that 
counsel was deficient in failing to present evi- 
dence of his mental state at sentencing. Fritts v. 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 406 (Tenn. Crim. App. May 24, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
557 (Tenn. Sept. 138, 2018). 

Petitioner did not specify which mitigating 
factors applied to him and did not present any 
evidence of mitigating factors, such that he 
failed to meet his burden of showing that coun- 
sel was deficient, and petitioner was not en- 
titled to post-conviction relief. Moutry v. State, 
—§$.W.3d —, 2018 Tenn. Crim. App. LEXIS 425 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 582 (Tenn. 
Sept. 14, 2018). 

Counsel discussed the decision of whether to 
testify with petitioner and advised him against 
testifying, and contrary to petitioner’s claim, 
counsel was not deficient in this regard and 
petitioner was not entitled to post-conviction 
relief. Moutry v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Petitioner failed to prove his ineffective as- 
sistance allegation and therefore was not en- 
titled to relief; counsel testified that he advised 
petitioner that an appeal had to be filed within 
30 days and that petitioner stormed out, peti- 
tioner would not return counsel’s calls request- 
ing permission to file an appeal and warning 
that time was limited, and petitioner did not 
present evidence as to the scope of counsel’s 
representation beyond the trial, or whether 
counsel failed to file a motion for a new trial. 
Mpawinayo v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 421 (Tenn. Crim. App. June 
1, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 563 (Tenn. Sept. 18, 2018). 

Counsel testified that he obtained discovery, 
met with petitioner a number of times, re- 
viewed the discovery with him, and utilized an 
investigator, and as petitioner failed to present 
evidence of any additional investigative steps 
that counsel should have taken or what an 
additional investigation would have revealed, 
petitioner failed to show that counsel was defi- 
cient and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

There was no evidence establishing that the 
State was willing to offer a plea and that 
petitioner would have accepted a plea agree- 
ment; counsel was not deficient in this regard, 
and petitioner was not entitled to post-convic- 
tion relief. Moutry v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 425 (Tenn. Crim. App. 
June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Counsel testified that he reviewed the discov- 
ery materials, he advised petitioner against 
relying solely upon an alibi defense and pre- 
pared a defense that petitioner did not know 
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the victim based on petitioner’s repeated repre- 
sentations, and counsel did not learn until the 
trial that petitioner had a prior relationship 
with the victim; petitioner presented no evi- 
dence that a viable alternative defense theory 
existed, trial counsel was not deficient in this 
regard, and petitioner was not entitled to post- 
conviction relief. Moutry v. State, — $.W.3d —, 
2018 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. June 1, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 582 (Tenn. Sept. 14, 2018). 

Petitioner failed to prove ineffective assis- 
tance of counsel and therefore he was not 
entitled to post-conviction relief; although peti- 
tioner challenged the voluntariness of his 
guilty pleas, he failed to include the guilty plea 
hearing transcript in the record and the tran- 
script was not offered at the post-conviction 
hearing, defense counsel testified that he did 
not recall petitioner having mental health is- 
sues and he had no basis to believe that he 
suffered from such, and no expert was offered to 
refute this testimony. Osborne v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 420 
(Tenn. Crim. App. June 1, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 542 (Tenn. 
Sept. 14, 2018). 

Inmate’s ineffective assistance claims failed, 
as he failed to demonstrate he was prejudiced 
when trial counsel did not use an expert on the 
issue of the inmate’s epilepsy because the in- 
mate did not present such an expert to testify at 
the post-conviction hearing, trial counsel’s de- 
cision on which witnesses to call was strategic, 
and the inmate’s own testimony admitting that 
counsel had properly prepared him left his 
claim that counsel failed to adequately prepare 
him lacking in merit. Greenwood v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. June 7, 2018), appeal denied, 
— $.W.3d —, 2018 Tenn. LEXIS 581 (Tenn. 
Sept. 13, 2018). 

Petitioner was properly denied postconvic- 
tion relief on his claim that his counsel was 
ineffective for failing to appeal whether the 
cumulative effect of the errors at trial rendered 
the trial fundamentally unfair because counsel 
preserved and presented several issues, and 
because the appellate court found that there 
was only one error, the court concluded that 
petitioner could not show that he was preju- 
diced by counsel’s failure to appeal the cumu- 
lative error issue. Clark v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 448 (Tenn. Crim. 
App. June 19, 2018). 

Lead counsel’s failure to argue in the motion 
for new trial and on appeal that the trial court 
erred by declining to instruct the jury that 
unauthorized use of a motor vehicle was a 
lesser-included offense of carjacking was defi- 
cient, but the inmate failed to prove prejudice 
and thus, he was not entitled to relief. Moore v. 
State, — S.W3d —, 2018 Tenn. Crim. App. 
LEXIS 493 (Tenn. Crim. App. July 3, 2018). 
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State presented witnesses to testify regard- 
ing the chain of custody of the cocaine and 
petitioner had not shown that counsel’s failure 
to move for a hearing to establish the chain of 
custody prior to trial was deficient, nor had he 
shown a reasonable probability that the pro- 
ceeding would have had a different outcome 
had counsel done so, and thus the post-convic- 
tion court properly denied relief. Jamison v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Counsel testified that he and petitioner dis- 
cussed the ramifications of petitioner giving 
testimony on several occasions, and counsel 
filed a motion to exclude evidence of petitioner’s 
prior convictions; petitioner failed to show that 
counsel performed deficiently and thus peti- 
tioner was not entitled to post-conviction relief. 
Jamison v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 773 (Tenn. Crim. App. July 
16, 2018). 

Because the record did not show that peti- 
tioner informed counsel of the factual basis for 
asserting entrapment, he had not demon- 
strated deficiency in counsel’s failure to file a 
pretrial notice; furthermore, petitioner could 
not establish a reasonable probability that a 
properly preserved entrapment defense would 
have changed the outcome of trial, as he did not 
accidentally and unexpectedly find rocks of 
crack cocaine in his pocket and then give them 
to law enforcement only because he was per- 
suaded to do so. Jamison v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 773 (Tenn. Crim. 
App. July 16, 2018). 

Counsel testified that he met with petitioner 
numerous times, that petitioner disappeared 
for a period of time while counsel made strenu- 
ous efforts to find him, and that he reviewed 
discovery with petitioner; counsel was not defi- 
cient in failing to meet with petitioner, and he 
was not entitled to post-conviction relief. Jami- 
son v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 773 (Tenn. Crim. App. July 16, 
2018). 

Petitioner claimed that counsel failed to in- 
vestigate or call witnesses on his behalf at trial, 
but those witnesses were not presented at the 
post-conviction hearing, such that petitioner 
failed to establish prejudice, plus the testimony 
that he claimed would have come from the 
witnesses did not relate to the commission of 
the offense; he was not entitled to post-convic- 
tion relief. Jamison v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 773 (Tenn. Crim. App. 
July 16, 2018). 

Trial counsel’s examination of a witness was 
not deficient, as counsel had no legal basis for 
objecting to the trial court’s limitation of the 
witness’s testimony and it was unlikely that 
the witness’s testimony would have altered the 
result of the inmate’s trial. Carter v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 591 
(Tenn. Crim. App. Aug. 8, 2018), appeal denied, 
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— §.W.3d —, 2018 Tenn. LEXIS 720 (Tenn. Nov. 
14, 2018). 

Inmate failed to establish that he was preju- 
diced by trial counsel’s failure to discover and 
interview a restaurant server, because the 
sever remembered serving the inmate while 
police drove past but could not remember the 
date of that event and thus, the server would 
not have been able to provide a solid alibi for 
the inmate. Carter v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 591 (Tenn. Crim. App. 
Aug. 8, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 720 (Tenn. Nov. 14, 2018). 

Ineffective assistance of counsel claim failed, 
as trial counsel’s strategy and tactical decisions 
were sound and made after thorough prepara- 
tion and investigation, and the inmate failed to 
prove counsel was ineffective for failing to allow 
him to testify to establish that he acted in 
defendant of others, as the inmate agreed that 
the theory would not survive cross-examination 
where the defense would have to overcome the 
inmate having used more force than necessary 
to eliminate the threat. Naive v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 599 
(Tenn. Crim. App. Aug. 10, 2018), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 21 (Tenn. 
Jan. 15, 2020). 

Petitioner’s trial counsel was not ineffective 
for failing to argue that petitioner’s arrest was 
not supported by probable cause, and therefore 
petitioner was properly denied postconviction 
relief, because from the facts, a prudent person 
would have believed that petitioner was in- 
volved in the matter, including that after the 
murder petitioner was found in his girlfriend’s 
car which matched the description of the ve- 
hicle at the scene of the shooting, he had been 
in possession of the vehicle and his girlfriend’s 
phone around the time of the murder, and 
petitioner admitted his involvement to the offi- 
cers. McKay v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 619 (Tenn. Crim. App. Aug. 
15, 2018), appeal denied, McKay v. State, — 
S.W.3d —, 2018 Tenn. LEXIS 770 (Tenn. Dec. 5, 
2018). 

Petitioner’s counsel was not ineffective for 
not timely filing his motion for new trial be- 
cause counsel was granted a delayed appeal 
and appealed issues pursuant to a plain error 
review, and petitioner could not show that he 
was prejudiced because he did not offer proof 
that he would have been entitled to appellate 
relief had any of the issues been raised. McKay 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. Aug. 15, 2018), 
appeal denied, McKay v. State, — S.W.3d —, 
2018 Tenn. LEXIS 770 (Tenn. Dec. 5, 2018). 

Petitioner’s trial counsel was not ineffective 
for failing to raise the 48-hour hold issue in his 
motion to suppress because petitioner did not 
give his statement beyond the 48-hour time 
period mandated by Gerstein. McKay v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 619 
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(Tenn. Crim. App. Aug. 15, 2018), appeal de- 
nied, McKay v. State, — S.W.3d —, 2018 Tenn. 
LEXIS 770 (Tenn. Dec. 5, 2018). 

Counsel was not ineffective for failing to 
instruct the jury on the lesser included offense 
of facilitation of aggravated robbery because 
there was no evidence that someone else com- 
mitted the robbery and that petitioner knew 
and gave them substantial assistance, as the 
State offered evidence that petitioner commit- 
ted the robbery, which included DNA evidence 
and petitioner’s admissions to two witnesses. 
Brown v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 674 (Tenn. Crim. App. Aug. 31, 
2018). 

Petitioner failed to prove that trial counsel 
was deficient for not calling petitioner as a trial 
witness, and he was not entitled to post-convic- 
tion relief; counsel stated that he and petitioner 
had extensive discussions relative to petitioner 
testifying and that his testimony would have 
been devastating to the defense, and the trial 
court conducted a hearing in which petitioner 
was advised of his right to testify and he stated 
that he elected not to testify. Oliver v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 916 
(Tenn. Crim. App. Sept. 5, 2018), appeal denied, 
— 8.W.3d —, 2019 Tenn. LEXIS 197 (Tenn. Apr. 
12; 2019). 

Counsel was not ineffective for failing to 
cross-examine petitioner’s girlfriend with let- 
ters petitioner had provided because while 
cross-examining the girlfriend on her state- 
ment that she spoke to the police because she 
was angry may have aided petitioner slightly, 
the letter also contained multiple damning 
statements. Brown v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 674 (Tenn. Crim. App. 
Aug. 31, 2018). 

Defense counsel was not ineffective for fail- 
ing to interview petitioner’s cellmate before 
trial, and therefore petitioner was properly 
denied postconviction relief, because the evi- 
dence did not preponderate against the post- 
conviction court’s finding that the cellmate was 
not credible during his postconviction hearing 
testimony when he testified that he had be- 
lieved he had reviewed discovery and was un- 
sure whether his trial testimony was based on 
discovery or what petitioner had told him. 
Brown v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 674 (Tenn. Crim. App. Aug. 31, 
2018). 

Defendant failed to show that defendant re- 
ceived deficient representation of counsel be- 
cause defendant pointed to no facts in defen- 
dant’s brief which showed that trial counsel 
was deficient, but merely referred to defen- 
dant’s own testimony about trial counsel’s al- 
leged lack of communication, failure to explain 
the charges, and threat to withdraw if defen- 
dant did not take a guilty plea. Additionally, 
trial counsel met with defendant multiple 
times, reviewed all of the discovery materials, 
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and successfully bargained for a lower sen- 
tence. Al-Khafajy v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 746 (Tenn. Crim. App. 
Oct. 2, 2018), appeal denied, Al-Khafajy v. 
State, — S.W3d —, 2019 Tenn. LEXIS 43 
(Tenn. Jan. 16, 2019). 

Trial court did not err by denying defendant’s 
ineffective assistance of counsel claim because 
the record support the trial court’s determina- 
tion that defendant did not show prejudice as a 
result of counsel’s failure to show the video 
recording taken from the police cruiser to de- 
fendant before the trial, as it rejected defen- 
dant’s testimony that he would not have 
pleaded guilty if he had known of the record- 
ings contents before trial. State v. Gibson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 754 
(Tenn. Crim. App. Oct. 3, 2018). 

While petitioner claimed that but for coun- 
sel’s deficient advice, he would not have entered 
his guilty plea, he never said he would have 
rejected the plea as a whole; the only way for 
him to avoid the risk of a first degree murder 
conviction and life sentence was to accept the 
State’s offer in exchange for his guilty pleas to 
voluntary manslaughter and possession of a 
firearm; counsel did not provide ineffective as- 
sistance and petitioner was not entitled to 
post-conviction relief. Evans v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 769 (Tenn. 
Crim. App. Oct. 15, 2018). 

Petitioner had not demonstrated a reason- 
able probability of a different verdict had the 
motion to suppress been file and thus he was 
not entitled to post-conviction relief; the tele- 
phone, which was used as collateral in the 
commission of the crime, was seized during a 
search incident to arrest, the drugs were in the 
possession of police because petitioner deliv- 
ered them to an officer, and the evidentiary 
value of the telephone was marginal. Jamison 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 16, 2018). 

Trial counsel was not ineffective for failing to 
obtain independent ballistics testing of the car- 
tridge casings found at the crime scene because 
counsel made a reasonable decision, given that 
at the time there was no physical evidence 
linking petitioner to the crime scene and there 
was a chance that the testing might reveal 
inculpatory evidence. Clardy v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 779 (Tenn. 
Crim. App. Oct. 17, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 179 (Tenn. Apr. 
12; 2019). 

Trial counsel was not ineffective for foregoing 
DNA testing of the blood trail that led away 
from the crime scene because there was no 
evidence that any suspect was injured and it 
was likely, even without DNA testing, that the 
blood belonged to one of the victims. Clardy v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 779 (Tenn. Crim. App. Oct. 17, 2018), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
179 (Tenn. Apr. 12, 2019). 

Petitioner failed to show that he was preju- 
diced by trial counsel’s failure to procure an 
eyewitness expert because the expert petitioner 
presented could not opine as to the correctness 
of the witness’s identification. Clardy v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 779 
(Tenn. Crim. App. Oct. 17, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 179 (Tenn. Apr. 
12, 2019). 

Petitioner failed to show that he was preju- 
diced by counsel’s failure to obtain DNA testing 
of various objects because he presented no 
evidence to what DNA testing should have been 
conducted and/or how it would have benefitted 
him. Clardy v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 779 (Tenn. Crim. App. Oct. 
17, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 179 (Tenn. Apr. 12, 2019). 

Petitioner failed to show that he was preju- 
diced by trial counsel’s failure to file an alibi 
notice for petitioner’s wife because she provided 
an alibi for petitioner on cross-examination 
when she stated that he was at home with her 
the whole day and evening of the crime, and 
petitioner presented an additional alibi wit- 
ness. Clardy v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 779 (Tenn. Crim. App. Oct. 
17, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 179 (Tenn. Apr. 12, 2019). 

Trial counsel was not ineffective for failing to 
cross-examine an eye witness about alleged 
drug activity at the body shop because it was 
clear to the court that counsel made a reason- 
able strategic decision to avoid the mention of 
drugs. Clardy v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 779 (Tenn. Crim. App. Oct. 
17, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 179 (Tenn. Apr. 12, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for inadequately preparing 
for trial, and therefore he was properly denied 
postconviction relief, because even though 
counsel estimated that she spent only 15 to 20 
hours preparing, the case was not complicated, 
as it was petitioner’s version of events versus 
the two victims’ version, and by its verdict the 
jury accredited some of petitioner’s version. 
Jackson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 872 (Tenn. Crim. App. Nov. 
29, 2018). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to request a jury 
instruction on facilitation because he was not 
charged with criminal responsibility and no 
reasonable jury could have found from the 
evidence that he knew that the other person in 
the car was going to attempt to kill the victim 
but lacked the intent for criminal responsibil- 
ity. Jackson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 872 (Tenn. Crim. App. Nov. 
29, 2018). 
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Petitioner failed to show that his trial coun- 
sel was ineffective for failing to properly im- 
peach of object to the State’s characterization of 
the victim’s testimony because counsel cross- 
examined him about his inconsistent testi- 
mony, she brought out that he had previously 
said that petitioner did not have a weapon, and 
how the victim might have responded had coun- 
sel questioned him more or further on the issue 
was pure speculation. Jackson v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. Nov. 29, 2018). 

Petitioner failed to show that she was preju- 
diced by trial counsel’s failure to hire an expert 
witness in the field of pediatric orthopedics to 
testify about the victim’s injuries, and therefore 
she was properly denied postconviction relief, 
because she did not present the testimony of 
any expert witness at the postconviction hear- 
ing. Hurtado v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 886 (Tenn. Crim. App. Dec. 
6, 2018). 

Petitioner failed to show that counsel was 
ineffective for failing to properly investigate 
and prepare for trial for the issues of domestic 
violence to be presented at trial because coun- 
sel testified that he got the impression from 
petitioner’s boyfriend that the domestic abuse 
did not happen, petitioner admitted during the 
postconviction hearing that she never told 
counsel that she was abused by her boyfriend, 
and the jury heard testimony concerning the 
alleged abuse against petitioner and the victim, 
petitioner’s infant son, by the boyfriend but 
chose to convict petitioner of child abuse and 
neglect. Hurtado v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 886 (Tenn. Crim. App. 
Dec. 6, 2018). 

Petitioner failed to show that counsel was 
ineffective in the plea negotiation process be- 
cause counsel testified that while he could not 
specifically recall if there was a 12-year offer 
from the State that it was always his practice to 
convey settlement offers to his clients, he would 
have communicated the seriousness of petition- 
er’s case to her and family, and that he would 
never have told her that he could beat a plea 
offer of 12 years at 100 percent. The postcon- 
viction did not find credible petitioner’s testi- 
mony that she did not understand the serious- 
ness of the charges against her when she went 
to trial. Hurtado v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 886 (Tenn. Crim. App. 
Dec. 6, 2018). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to conduct a 
Momon hearing because counsel testified that 
he was absolutely certain that petitioner was 
given the option to testify, had petitioner made 
it clear to counsel that he wanted to testify he 
would have been allowed to, and that there was 
no disagreement about him not testifying at the 
time counsel and the State had a bench confer- 
ence about him testifying. Petitioner also failed 


CONSTITUTION OF TENNESSEE 64 


to show any prejudice because his testimony 
would have been cumulative to his statement to 
police that was introduced at trial. Thompson v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 893 (Tenn. Crim. App. Dec. 11, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
188 (Tenn. Apr. 12, 2019). 

Defendant failed to prove ineffective assis- 
tance of counsel due to defendant’s trial counsel 
failing to call defendant’s parent as a witnesses 
because counsel made an informed tactical de- 
cision not to call defendant’s parent as a wit- 
ness given the weakness of the parent’s testi- 
mony. Doria v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 895 (Tenn. Crim. App. Dec. 
12, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 112 (Tenn. Feb. 21, 2019). 

Defendant failed to prove ineffective assis- 
tance of counsel due to defendant’s original 
counsel forcing defendant to participate in a 
television interview prior to trial because de- 
fendant failed to prove by clear and convincing 
evidence defendant’s factual allegation that the 
State of Tennessee ceased plea negotiations due 
to the television interview. Doria v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 895 
(Tenn. Crim. App. Dec. 12, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 112 
(Tenn. Feb. 21, 2019). 

Trial counsel was not ineffective as the sup- 
pression hearing, as the outcome of the sup- 
pression hearing would have been same even if 
the evidence showed that the officer knew there 
was no outstanding warrant for the inmate at 
the time of his arrest, as the officer had reason- 
able suspicion the inmate was engaged in nar- 
cotics activity and the inmate failed to show 
that the State knowingly presented false testi- 
mony at the hearing on the motion to suppress. 
Nelson v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 915 (Tenn. Crim. App. Dec. 21, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 239 (Tenn. May 20, 2019). 

Inmate failed to show that trial counsel im- 
properly advised the inmate concerning the 
gang enhancement statutes, which had not 
been ruled unconstitutional at the time of the 
plea. Nelson v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 915 (Tenn. Crim. App. Dec. 
21, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 239 (Tenn. May 20, 2019). 

Claim of ineffective assistance of counsel 
failed because trial counsel’s failure to conduct 
further investigation into the victim’s juvenile 
record based on a belief that a more abrasive 
cross-examination risked making the jury an- 
gry was reasonable. Blunkall v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 4, 2019), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 165 (Tenn. Apr. 11, 2019). 

Claim of ineffective assistance of counsel 
failed because counsel-made a reasoned tactical 
decision not to file any motions to suppress and 
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any alleged error did not affect the outcome of 
the trial where, inter alia, the inmate could not 
show that a motion to suppress text messages 
with the victim would have been granted be- 
cause the records were lawfully obtained 
through another method and the inmate had no 
right of privacy to a video taken of him at an 
ATM. Blunkall v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 11 (Tenn. Crim. App. 
Jan. 4, 2019), review denied and ordered not 
published, — S.W.3d —, 2019 Tenn. LEXIS 165 
(Tenn. Apr. 11, 2019). 

Claim of ineffective assistance of counsel 
failed because the inmate failed to show that a 
motion to suppress his statements to police 
would have been successful give his valid 
waiver of his Miranda rights. Blunkall v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 4, 2019), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 165 (Tenn. Apr. 11, 2019). 

Claim of ineffective assistance of counsel 
failed because the inmate failed to show that a 
motion to suppress a video of him at an ATM or 
his bank records would have been successful 
since the provision of both by the bank did not 
violate the inmate’s right to privacy. Blunkall v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 11 (Tenn. Crim. App. Jan. 4, 2019), 
review denied and ordered not published, — 
S.W.3d —, 2019 Tenn. LEXIS 165 (Tenn. Apr. 
11, 2019). 

Claim of ineffective assistance of counsel 
failed because the inmate failed to show that a 
motion to suppress records of cell phone related 
to third parties would have been successful. 
Blunkall v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 11 (Tenn. Crim. App. Jan. 4, 
2019), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 165 
(Tenn. Apr. 11, 2019). 

Counsel’s failure to investigate issues con- 
cerning the State’s expert medical testimony 
about the timing of the victim’s injury did not 
amount to ineffective assistance, as the evi- 
dence, including the ATM recording, the hotel 
owner’s testimony, text messages, and the vic- 
tim’s own statements overwhelmingly sup- 
ported a finding of guilt. Blunkall v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 4, 2019), review denied 
and ordered not published, — S.W.3d —, 2019 
Tenn. LEXIS 165 (Tenn. Apr. 11, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
prosecutor’s cross-examination of petitioner 
concerning his silence following his arrest, and 
therefore he was properly denied postconvic- 
tion relief, because the prosecutor’s line of ques- 
tioning was not improper, as the purpose of the 
questioning was to highlight the discrepancies 
between petitioner’s post-arrest statement and 
his testimony at trial. Fuller v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 23 (Tenn. 
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Crim. App. Jan. 11, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 233 (Tenn. May 
20, 2019). 

Petitioner failed to show that his counsel was 
ineffective for meeting with him only once, and 
therefore petitioner was properly denied post- 
conviction relief, because counsel testified that 
they met five times to discuss the State’s plea 
offer, petitioner elected to accept the plea offer 
of his own volition, and at the plea hearing 
petitioner testified that he was both happy with 
counsel’s representation and understood the 
plea. Shutt v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 75 (Tenn. Crim. App. Feb. 5, 
2019). 

Petitioner failed to show that his counsel was 
ineffective for not contacting witnesses that 
might have testified on his behalf at trial be- 
cause counsel did not recall any such requests, 
confirmed that he had no records of any calls 
from family members, and petitioner failed to 
present any witnesses at the hearing. Shutt v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 75 (Tenn. Crim. App. Feb. 5, 2019). 

Petitioner failed to show that his trial coun- 
sel performed deficiently for failing to use peti- 
tioner’s voluntary intoxication as a defense 
because counsel testified that his trial strategy 
was to use petitioner’s statement to police to 
prove self-defense, petitioner had told the po- 
lice, family members, and counsel that he 
stabbed the victim in self-defense, and his de- 
scription of what happened was consistent 
throughout the proceedings. Gibson v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 129 
(Tenn. Crim. App. Feb. 26, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 317 
(Tenn. July 18, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to subpoena a 
witness before trial, and therefore he was prop- 
erly denied postconviction relief, because the 
witness testified that he was absent from the 
trial due to his hospitalization and he would 
have testified without a subpoena but for his 
illness. Counsel testified that the witness had 
been present in court prior to his hospitaliza- 
tion and therefore counsel was not unreason- 
able in expecting that the witness would have 
been available to testify. Vales v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Mar. 11, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for allegedly failing to prop- 
erly cross-examine two victims because evi- 
dence that the victims were intoxicated was 
presented to the jury and counsel could not be 
faulted for not impeaching the victims with 
evidence that only came to light at the postcon- 
viction hearing. Vales v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 156 (Tenn. Crim. 
App. Mar. 11, 2019). 

Post-conviction court did not err in denying 
petitioner relief, as his guilty pleas were know- 
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ingly and voluntarily entered and ineffective 
assistance of counsel was not shown; counsel’s 
failure to inform petitioner that he would be 
subject to lifetime registration did not render 
his pleas invalid as counsel was not required to 
explain fully the sexual offender registry. Coun- 
sel explained to petitioner that he would be on 
the sex offender registry and the ramifications 
of what that meant. Ford v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 164 (Tenn. Crim. 
App. Mar. 14, 2019). 

Post-conviction court did not err in denying 
relief as ineffective assistance was not shown; 
counsel objected to the prosecutor’s use of 
Florida police reports during her argument, but 
the majority of the facts described were .con- 
tained in the presentence report, which was 
reliable hearsay, plus prejudice was not shown, 
as the Florida police reports were not used to 
establish any enhancement factor, plus the 
trial court found he was dangerous offender as 
justification for imposing consecutive sen- 
tences. Thompson v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 166 (Tenn. Crim. App. 
Mar. 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 284 (Tenn. June 19, 2019). 

Post-conviction court did not err in denying 
relief regarding counsel’s conduct at petition- 
er’s sentencing hearing, as he failed to show 
ineffective assistance of counsel; his guilty 
pleas were knowingly and voluntarily entered, 
as the trial court informed him of the range of 
punishment, he stated that he understood, plus 
he testified that he had instructed counsel to 
accept a plea agreement without an agreed 
upon sentence. Thompson v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 166 (Tenn. 
Crim. App. Mar. 14, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 284 (Tenn. June 
1952019). 

In a postconviction proceeding, the evidence 
did not preponderate against the post-convic- 
tion court’s findings that trial counsel was not 
ineffective, but showed that counsel reviewed 
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with the inmate on multiple occasions both in 
and out of court, and advised the inmate re- 
garding the strength of the State’s case and the 
terms of the plea agreement. Fisher v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 215 
(Tenn. Crim. App. Apr. 5, 2019). 

Petitioner failed to show that his counsel was 
ineffective for failing to explain the founda- 
tional basis of the felony murder charge, and 
therefore he was properly denied postconvic- 
tion relief, because co-counsel testified that he 
and petitioner discussed the elements of first 
degree felony murder and aggravated burglary, 
and that he recalled telling petitioner that the 
mental state of felony murder related to 
whether petitioner intended to commit a bur- 
glary, not the victim’s death. Ray v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 242 
(Tenn. Crim. App. Apr. 16, 2019). 
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Petitioner failed to show that his counsel was 
ineffective for failing to investigate whether the 
evidence supported the aggravated burglary as 
the basis for the felony murder conviction be- 
cause co-counsel testified that a witness stated 
that the victim was stabbed inside the victim’s 
apartment and the victim was found inside the 
apartment. Ray v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 242 (Tenn. Crim. App. 
Apr. 16, 2019). 

Petitioner failed to show that his counsel was 
ineffective for failing to advise him of all pos- 
sible defenses because the evidence showed this 
his counsel explained to petitioner the possible 
outcomes of the case before he pleaded guilty, 
co-counsel testified that the prosecutor believed 
petitioner’s mental health mitigated his culpa- 
bility for second degree murder but made clear 
that the 25-year offer was the State’s only offer 
and that if the case proceeded to a trial, the 
State would seek a first degree felony murder 
conviction, and co-counsel said that nobody 
pressured petitioner to accept the offer and that 
the Petitioner had to decide whether to accept 
the offer or to proceed to trial. Ray v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 242 
(Tenn. Crim. App. Apr. 16, 2019). 

Claim of ineffective assistance of counsel 
failed because trial counsel testified that the 
inmate was correctly advised as to release 
eligibility dates and that counsel made the 
decision not to call defendant’s wife as an alibi 
witness because the wife’s alibi seemed con- 
trived, included time gaps, and the wife said 
she did not want to testify. Green v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 275 
(Tenn. Crim. App. Apr. 30, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 483 (Tenn. 
Sept. 18, 2019). 

Petitioner failed to show that his counsel was 
ineffective for failing to file various motions 
petitioner requested, and therefore he was 
properly denied postconviction relief, because 
petitioner failed to identify what information 
would have been garnered if counsel had filed 
the motions and he did not identify the evi- 
dence he thought counsel should have sought to 
suppress. Counsel unsuccessfully sought the 
suppression of petitioner’s confession to the 
police. Scott v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 280 (Tenn. Crim. App. Apr. 
30, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 428 (Tenn. Aug. 20, 2019). 

Petitioner failed to show that her counsel was 
ineffective for allegedly telling her that the trial 
court would order her to serve her voluntary 
manslaughter sentence on probation, and 
therefore she was properly denied postconvic- 
tion relief, because the postconviction court 
credited counsel’s testimony that he did not 
promise petitioner a particular outcome at the 
sentencing hearing and that he believed that 
there was a good chance petitioner would get a 
probation sentence or at least split confine- 
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ment. Jetton v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 281 (Tenn. Crim. App. Apr. 
30, 2019). 

Allegations of ineffective assistance of coun- 
sel lacked merit because the inmate failed to 
establish that had trial counsel been better 
prepared there was a reasonable probability 
the drugs would have been suppressed, failed to 
show counsel was ineffective for not investigat- 
ing whether the inmate was a Range I or a 
Range II offender as the inmate failed to estab- 
lish what further investigation would have re- 
vealed, and trial counsel adequately advise the 
inmate on the concept of constructive posses- 
sion. Brewer v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 678 (Tenn. Crim. App. May 
1;,-2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for urging him to reject a 
plea offer because any advice counsel gave was 
based on a thorough investigation of the case 
and the codefendant testified that the offer was 
almost immediately rescinded because the trial 
court would not accept it. Gray v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. May 8, 2019), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 401 (Tenn. 
Aug. 16, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object the jury 
instructions on criminal responsibility because 
the instruction incorporated the language of 
T.C.A. § 39-11-403(a). Gray v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 301 (Tenn. 
Crim. App. May 8, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 401 (Tenn. Aug. 
16, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for advising him not to 
testify, and therefore he was properly denied 
postconviction relief, because counsel’s advice 
that if he testified his prior conviction for hav- 
ing a gun on school grounds may have been 
admissible had legal merit, and petitioner’s 
proposed testimony would have added little to 
the proof at trial. Gray v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 301 (Tenn. Crim. 
App. May 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 401 (Tenn. Aug. 16, 2019). 

Inmate was not entitled to post-conviction 
relief based on the alleged ineffective assis- 
tance of counsel, because counsel was not inef- 
fective for failing to file a motion to sever as it 
would not have been granted and the inmate 
received benefits from being tried together with 
co-defendant, the inmate failed to show that 
more meetings with trial counsel would have 
altered the course of the trial, the claim of 
failure to investigate lacked merit as the in- 
mate could not show prejudice, and trial coun- 
sel’s cross-examination of an officer was not 
deficient. Williams v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 342 (Tenn. Crim. App. 
June 7, 2019). 
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Defendant was not entitled to post-conviction 
relief on defendant’s claims of ineffective assis- 
tance of trial counsel because defendant failed 
to prove that trial counsel failed to provide 
discovery to defendant, and/or that defendant 
was prejudiced by not being able to personally 
review a CD, or that counsel did not properly 
advise defendant of defendant’s rights and op- 
tions concerning sentencing. McMath v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 345 
(Tenn. Crim. App. June 10, 2019). 

Defendant was not entitled to post-conviction 
relief on defendant’s claims of ineffective assis- 
tance of appellate counsel because defendant 
failed to prove that appellate counsel did not 
provide effective assistance as appellate coun- 
sel consulted with defendant, met with trial 
counsel, and reviewed transcripts from the 
trial. Furthermore defendant failed to show 
how appellate counsel’s informed decisions, 
based on appellate counsel’s adequate prepara- 
tion, amounted to unreasonable representa- 
tion. McMath v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 345 (Tenn. Crim. App. June 
10%2099). 

Record supported the postconviction court’s 
determination that appellate counsel did not 
provide ineffective assistance because the post- 
conviction court found that counsel did the best 
he could with the facts and law with which he 
was presented, and although appellate counsel 
may not have complied with the letter of Tenn. 
Ct. Crim. App. R. 10(b) and Tenn. R. App. P. 
27(a)(7), the court had determined in the pre- 
vious appeal that petitioner’s ineffective assis- 
tance allegations did not warrant relief. Stone 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 358 (Tenn. Crim. App. June 24, 2019). 

Inmate was not entitled to post-conviction 
relief due to counsel’s ineffective assistance 
because (1) counsel rejected the theory that a 
vehicle collision, rather than the inmate’s acts, 
caused a victim’s injuries after thoroughly in- 
vestigating that theory and reasonably con- 
cluding the evidence did not support the theory, 
in favor of pursuing the victim’s letter stating 
the inmate did not assault the victim, and (2) 
counsel’s failure to include two issues in a new 
trial motion or on appeal was not prejudicial, as 
neither alleged error affected the trial’s out- 
come, since a limiting instruction was given 
regarding testimony that the inmate previously 
assaulted the victim, and a detective’s one 
general statement about abuse victims’ behav- 
ior was not prejudicial given the strength of the 
State’s case. Baxter v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 362 (Tenn. Crim. App. 
June 25, 2019). 

Trial counsel was not ineffective for failing to 
present evidence that the witness and the vic- 
tim were cousins in an effort to establish the 
witness’s bias and lack of credibility, and there- 
fore petitioner was properly denied postconvic- 
tion relief, because petitioner presented no evi- 
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dence showing that the witness and the victim 
were cousins and counsel questioned the wit- 
ness about his friendship with the victim in an 
effort to show the witness’s potential bias to- 
ward the victim. Bayman v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 420 (Tenn. Crim. 
App. July 12, 2019). 

Trial counsel was not ineffective for failing to 
question the witness about the victim’s aggres- 
sive conduct at the time of the offense because 
the evidence supported the postconviction 
court’s determination that the victim’s return- 
ing to the home to obtain his belongings was 
not a display of aggression. Bayman v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS .420 
(Tenn. Crim. App. July 12, 2019). 

Trial counsel was not ineffective for failing to 
question the witness about when he provided 
his police statement because even though the 
statement initially stated that the witness 
spoke to the police on September 29, 2009, 
approximately one and one-half years before 
the shooting, the last page of the statement 
reflected the witness’ signature and the date 
and time as May 4, 2011, at 5:46 a.m. Bayman 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 420 (Tenn. Crim. App. July 12, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to present an 
expert to testify about the spiking of water 
temperatures in an effort to explain how the 
child victim’s injuries could have occurred 
quickly because counsel stated that although 
he consulted with a medical expert, he did not 
present medical testimony because he did not 
think that expert would have benefited the 
defense, and although he did not present expert 
testimony related to the water heater, counsel 
researched possible problems with the water 
heater inside the home and obtained the main- 
tenance records. Pewitte v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. July 31, 2019). 


Petitioner failed to show that he was preju- 


diced by trial counsels’ handling of the admis- 
sibility of the victim’s prior statements because 
the record made it clear that the victim alleged 
sexual abuse against petitioner, petitioner con- 
firmed portions of the abuse during a controlled 
telephone call with the victim, and even though 
the victim recanted some of her allegations at 
trial, she did not deny making the prior allega- 
tions of abuse against petitioner. Hochhalter v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 464 (Tenn. Crim. App. Aug. 6, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
552 (Tenn. Dec. 5, 2019). 

Nothing in the record indicated that trial 
counsel was deficient for failing to review the 
entirety of the victim’s journals because the 
record showed that counsel was aware of the 
victim’s prior statements, including the ones 
made in the journals, which they used to sup- 
port their defense theory. Hochhalter v. State, 
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— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 464 
(Tenn. Crim. App. Aug. 6, 2019), appeal denied, 
—§.W.3d —, 2019 Tenn. LEXIS 552 (Tenn. Dec. 
5, 2019). 

Petitioner failed to show that trial counsel 
was ineffective for failing to adequately consult 
with him regarding his right to testify because 
petitioner stated he decided not to testify after 
hearing the victim recant at trial and discuss- 
ing the same with trial counsel, after doing so 
petitioner engaged in a Momon colloquy and 
relinquished his right to testify, and the State’s 
case was very strong against petitioner and his 
proposed trial testimony would not have over- 
come the overwhelming amount of evidence 
presented by the State which included his own 
admissions to the abuse of the victim. Hochhal- 
ter v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 464 (Tenn. Crim. App. Aug. 6, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 552 (Tenn. Dec. 5, 2019). 

Petitioner was not prejudiced by trial coun- 
sel’s failure to seek a pretrial ruling on the 
admissibility of his juvenile adjudication for 
felony murder, even though petitioner chose not 
to testify due to the State’s notice that it would 
impeach him with that evidence, because other 
evidence that petitioner was not present during 
the shooting was before the jury, and the jury’s 
verdict reflected that it credited the victim’s 
testimony and rejected evidence that petitioner 
was not at the scene. In addition, petitioner’s 
previous drug-related conviction could have 
been used as impeachment evidence. Johnson v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. Aug. 6, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
553 (Tenn. Dec. 4, 2019). 

Post-conviction court did not err in denying 
the inmate’s petition for relief, alleging ineffec- 
tive assistance because the inmate failed to 
show that trial counsel, who spend more than 
an hour going over the plea agreement, failed to 
advise him and failed to show that failure to 
conduct further investigation into his gamertag 
name resulted in prejudice. Shaver v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 502 
(Tenn. Crim. App. Aug. 20, 2019). 

Petitioner failed to show that his counsel was 
ineffective for failing to effectively cross-exam- 
ine an investigator about inconsistencies in his 
statements, and therefore he was properly de- 
nied postconviction relief, because counsel tes- 
tified that he identified discrepancies in the 
testimony and used the transcript from the 
preliminary hearing during cross-examination 
to highlight those inconsistencies. Duncan v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 594 (Tenn. Crim. App. Sept. 20, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
18 (Tenn. Jan. 15, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to call his codefendant as 
a witness because counsel testified that the 
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codefendant’s charges related to the incident 
were not yet resolved at the time of petitioner’s 
trial and therefore he was unavailable for dis- 
cussion and unwilling to testify on petitioner’s 
behalf. Duncan v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 594 (Tenn. Crim. App. 
Sept. 20, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 18 (Tenn. Jan. 15; 2020). 

Petitioner failed to show that his counsel was 
ineffective for allegedly talking him out of tes- 
tifying at his trial because during the Momon 
hearing petitioner testified that he was know- 
ingly and willingly making the decision not to 
testify at trial, he signed a form indicating the 
same, and counsel testified that he reviewed 
petitioner’s right to testify extensively with him 
and that petitioner decided not to testify. Dun- 
can v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 594 (Tenn. Crim. App. Sept. 20, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 18 (Tenn. Jan. 15, 2020). 

Circuit court properly denied defendant’s pe- 
tition for post-conviction relief because he 
failed to establish that he received ineffective 
assistance of counsel inasmuch as trial counsel 
relied on a behavioral health services’ conclu- 
sion that defendant was competent to stand 
trial and able to appreciate the wrongfulness of 
his actions, trial counsel testified that his per- 
sonal interactions with defendant led him to 
believe defendant was competent for trial, and 
defendant did not present any proof, other than 
his own testimony, to establish that further 
expert evaluation would have assisted his case 
at trial. Webb v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 517 (Tenn. Crim. App. Aug. 
23, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 32 (Tenn. Jan. 16, 2020). 

Record supported the postconviction court’s 
determination that petitioner failed to show 
that his trial counsel’s performance was defi- 
cient for failing to file a separate motion to 
suppress evidence obtained from the search of 
the computer recovered from the trunk of his 
car because counsel filed a motion to suppress 
that conformed to the law as it existed at the 
time, as counsel filed a motion to suppress the 
evidence obtained from the search of the car 
which included the evidence obtained from the 
search of the computer. Alberts v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 570 
(Tenn. Crim. App. Sept. 16, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 50 (Tenn. 
Jan. 15, 2020). 

Petitioner failed to prove that counsel’s per- 
formance was deficient and thus he was not 
entitled to post-conviction relief; counsel com- 
municated plea offers to petitioner and was 
justified in believing he rejected them. Al- 
though petitioner testified that he thought he 
had accepted a plea offer for a sentence of four 
years and one month, the record supported at 
most that he might have desired an offer in- 
volving that sentence, and the evidence showed 
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that the State never formally extended a four- 
year offer. Torres v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 635 (Tenn. Crim. App. 
Oct. 9, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 89 (Tenn. Feb. 20, 2020). 

Counsel was not. ineffective for failing to 
challenge the length of defendant’s sentence on 
direct appeal, and therefore the postconviction 
court erred by granting a defendant a delayed 
appeal under T.C.A. § 40-30-113(a)(1), because 
the evidence presented during the postconvic- 
tion hearing and the record from the trial 
established that counsel made a reasonable, 
strategic decision to forgo challenging defen- 
dant’s sentence. Counsel testified that he be- 
lieved the sentenced imposed was consistent 
with the verdict and the sentencing guidelines, 
and the transcript of the sentencing hearing 
and applicable law supported counsel’s testi- 
mony. Leonard v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 719 (Tenn. Crim. App. 
Nov. 12, 2019), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 243 (Tenn. Mar. 26, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to investigate the 
value of the stolen truck and failing to argue 
that its value was less than $1,000 because the 
evidence presented was that counsel re- 
searched the value of the truck and, based on a 
guide published by a vehicle valuation and 
automotive research company, determined that 
the truck had a value of more than $1,000. 
Evidence also showed that the truck had been 
purchased for $1,400. Dalton v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 730 (Tenn. 
Crim. App. Nov. 13, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 210 (Tenn. Mar. 
26, 2020). 

Petitioner was not entitled to post conviction 
relief, as he failed to show that counsel falsely 
threatened that he could be sentenced to death 
if he proceeded to trial and that this threat 
induced him to plead guilty; ineffective assis- 
tance was not shown. Simmons v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 735 
(Tenn. Crim. App. Nov. 14, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to present on 
direct appeal the argument that the trial court 
erred by failing to declare a mistrial after being 
advised of an interaction between jurors, peti- 
tioner’s girlfriend, and petitioner’s son because 
the trial court conducted a hearing on the issue 
and found no improper outside influence. The 
girlfriend testified that she had an interaction 
with two male jurors during a break in the trial 
and their conversation was limited to their car 
battery and jumper cables, and that petitioner’s 
son also spoke to the jurors but she did not 
know what they talked about. Hughes v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Nov. 19, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 169 
(Tenn. Mar. 26, 2020). 
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Petitioner failed to show that his trial coun- 
sel was ineffective for failing to explore racial 
bias during jury selection because counsel tes- 
tified that he would have questioned any juror 
about racial bias if he had heard anything 
indicating a possible bias during his question- 
ing and petitioner presented no proof that ra- 
cial animus was a significant motivating factor 
in one or more jurors’ finding of guilt. Hughes v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 742 (Tenn. Crim. App. Nov. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
169 (Tenn. Mar. 26, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to challenge the 
lack of diversity in the venire because counsel 
testified that he researched the issue by check- 
ing census records for the count, he found no 
evidence that African Americans had been sys- 
tematically excluded from the jury selection 
process, and petitioner presented no evidence 
to the contrary. Hughes v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 742 (Tenn. Crim. 
App. Nov. 19, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 169 (Tenn. Mar. 26, 
2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to advise him that 
he could make an allocution statement at sen- 
tencing because petitioner’s proposed allocu- 
tion statement would not have affected his 
sentence, as he agreed that he told the detec- 
tive that his motive behind the robbery had 
been that he had bills to pay and he acknowl- 
edged that, at the time of sentencing, the trial 
court was aware of his statement to the detec- 
tive regarding why he committed the offense. 
Hughes v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 742 (Tenn. Crim. App. Nov. 19, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 169 (Tenn. Mar. 26, 2020). 

Defendant was not entitled to post-conviction 
relief following a conviction for sexually abus- 
ing defendant’s stepdaughter because defen- 
dant failed to prove that defendant was denied 
effective assistance of counsel based on trial 
counsel’s failure to raise in a motion for new 
trial the admissibility of opinion testimony 
from a school resource officer and character 
testimony regarding the victim from a school 
counselor and failure to object to the prosecu- 
tor’s statements during closing argument about 
the truthfulness of the victim’s testimony. Petr 
Pompa v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 767 (Tenn. Crim. App. Dec. 2, 
2019). 

Petitioner failed to show that his attorneys 
performed deficiently in failing to call a wit- 
ness, and in view of the evidence regarding the 
witness’s potential damaging testimony, peti- 
tioner failed to show prejudice; the post-convic- 
tion court did not err in concluding that he 
failed to prove his ineffective assistance claim 
and he was properly denied post-conviction 
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relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 

Record supported the post-conviction court’s 
determination tha counsel made an informed, 
tactical decision to agree to a change of venue, 
and petitioner was not entitled to relief; after a 
mistrial occurred due to a friendship between a 
court officer and a juror and after consideration 
of several factors that counsel thought might 
affect the likelihood of petitioner’s receiving a 
fair trial in Hickman County, counsel consented 
to a change of venue to Williamson County. 
Anglin v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 790 (Tenn. Crim. App. Dec. 19, 
2019). 

Petitioner had not identified a reason why 
the post-conviction court erred in concluding 
that the evidence fell under a hearsay excep- 
tion and the court declined to speculate; the 
post-conviction court did not err in determining 
that petitioner failed to prove his ineffective 
assistance claim and he was not entitled to 
relief. Anglin v. State, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 790 (Tenn. Crim. App. Dec. 
19, 2019). 

Record supported the post-conviction court’s 
determination that petitioner failed to show 
that his attorneys performed deficiently in ad- 
vising him not to testify; their advice was based 
on their concerns about his testimony adversely 
affecting the jury, plus he did not testify at the 
post-conviction hearing. Without knowing how 
he might have testified, the post-conviction 
court had no basis from which to conclude that 
he suffered prejudice from following his attor- 
neys’ advice and he was not entitled to post- 
conviction relief. Anglin v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 790 (Tenn. Crim. 
App. Dec. 19, 2019). 

Although trial counsel was deficient in failing 
to lay the foundation for the testimony of a 
witness, this deficiency was not, standing on its 
own, prejudicial as the testimony highlighted 
one inconsistent statement by another witness 
in a trial rife with inconsistent statements. 
Adams v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 791 (Tenn. Crim. App. Dec. 20, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 218 (Tenn. Apr. 15, 2020). 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
present a cohesive defense theory, investigate, 
interview defendant and witnesses, explain the 
sufficiency of the evidence, and advise defen- 
dant of the right to testify. Although counsel 
was deficient failing to object to the trial court’s 
ex parte communication with the jury during 
deliberations and by failing to request that the 
jury be brought in for supplemental instruc- 
tions, defendant did not prove that the issue 
would have been successful on appeal. Adams v. 
State, — S.W3d —, 2019 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Dec. 20, 2019), 
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appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
218 (Tenn. Apr. 15, 2020). 

Postconviction court did not err by determin- 
ing that even though trial counsel’s perfor- 
mance was deficient for failing to timely file a 
motion for new trial, petitioner was not preju- 
diced because of the overwhelming evidence 
against him at trial. Howard v. State, 604 
S.W.3d 53, 2020 Tenn. LEXIS 268 (Tenn. July 
16, 2020). 

Claim of ineffective assistance of trial coun- 
sel failed because counsel was not ineffective 
for failing to file a motion to suppress the 
inmate’s statement to a law enforcement officer, 
in which the inmate admitting to shaking the 
victim, because the inmate voluntarily signed a 
Miranda waiver and counsel was not ineffective 
for using an expert that the State impeached 
because counsel effectively rehabilitated the 
expert by showing his testimony for the defense 
was credible despite his conflicting testimony 
from an earlier case. Iceman v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 4 (Tenn. 
Crim. App. Nov. 14, 2019). 

Petitioner failed to show that his counsel was 
ineffective for pressuring him into taking a plea 
deal after a motion to suppress was denied 
because counsel thoroughly investigated the 
case, obtained a favorable statement from the 
victim, explained the seriousness of the charges 
petitioner was facing and his sentencing expo- 
sure, and negotiated a favorable plea agree- 
ment to a lesser charge that also resolved 
pending drug charges for which counsel had not 
been retained to represent petitioner. Stevens 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 8, 2020), ap- 
peal denied, — S.W.3d —, 2020 Tenn. LEXIS 
226 (Tenn. Apr. 15, 2020). 

With regard to petitioner’s claim that counsel 
told him he could not appeal the trial court’s 
ruling on the motion to suppress, petitioner 
failed to show that such an appeal would have 
been granted or that the outcome would have 
affected his decision to take his case to trial 
rather than plead guilty. Stevens v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 5 
(Tenn. Crim. App. Jan. 8, 2020), appeal denied, 
—S8.W.3d —, 2020 Tenn. LEXIS 226 (Tenn. Apr. 
15, 2020). 

Counsel effectively cross-examined each of 
the witnesses, and while petitioner complained 
that counsel should have asked the witnesses 
more questions regarding discrepancies or in- 
consistencies, he had not shown that counsel’s 
performance fell below a reasonable standard 
and prejudice was not shown; therefore, he was 
not entitled to post-conviction relief on his 
claim of ineffective assistance of counsel Win- 
ters v. State, — S.W.38d —, 2020 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. Jan. 9, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
383 (Tenn. June 4, 2020). 
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Petitioner did not question counsel about his 
decision not to object during the post-conviction 
proceedings, which could have been a strategic 
one, plus he waived the issue by failing to 
include the appropriate references to the re- 
cord; he was not entitled to post-conviction 
relief. Winters v. State, — S.W3d —, 2020 
Tenn. Crim. App. LEXIS 7 (Tenn. Crim. App. 
Jan. 9, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 383 (Tenn. June 4, 2020). 

Inmate’s claim of ineffective assistance failed 
because the inmate failed to prove prejudice in 
regard to trial counsel’s examination of the 
victim’s cousin since the inmate’s involvement 
in the murder was not established by the cousin 
alone, the inmate failed to prove prejudice from 
the joint trial because he did not argue grounds 
upon which a severance would have been 
granted, and although counsel should have 
requested an instruction on the natural and 
probable consequences rule relative to premedi- 
tated first-degree murder, counsel was not de- 
ficient as the inmate was acquitted of the 
charge and thus, suffered no prejudice. Crock- 
ett v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 9 (Tenn. Crim. App. Jan. 10, 2020). 

Petitioner failed to establish deficient perfor- 
mance or prejudice on the part of trial counsel, 
and petitioner was not entitled to post-convic- 
tion relief. Although trial counsel was aware of 
the victim’s different descriptions of a gun used 
in a robbery prior to trial, trial counsel empha- 
sized that the victim never said that there was 
not a gun involved in the robbery and that the 
color of the gun was not relevant. Ridley v. 
State, — S.W3d —, 2020 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
360 (Tenn. June 3, 2020). 

It was unclear whether petitioner’s defense 
would have benefited from the testimony of the 
medical professionals because they were not 
presented at the evidentiary hearing, and thus 
he failed to present any proof that the medical 
record offered any information different than 
that which was already addressed with the 
victim at trial or that trial counsels’ failure to 
call the professionals at trial was deficient and 
prejudicial, and he was not entitled to relief on 
this claim. Grimes v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 23 (Tenn. Crim. App. 
Jan. 16, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

Petitioner failed to present any witnesses or 
photos of the crime scene to show that the 
evidence would have assisted in his defense, 
and he was not entitled to relief on this issue 
due to his failure to present any evidence of 
prejudice by alleged deficient performance. 
Grimes v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 23 (Tenn. Crim. App. Jan. 16, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 439 (Tenn. Aug. 5, 2020). 
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Petitioner failed to show that his trial coun- 
sels failed to obtain and/or communicate a 
negotiated plea agreement that he would ac- 
cept; he was adamant about going to trial from 
the beginning and he was made aware of an 
offer by the State but ultimately refused it. 
Petitioner had also failed to present any wit- 
ness to show that he would have been given the 
option to plead guilty and continue his service 
in the military and he was not entitled to 
post-conviction relief. Grimes v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 23 
(Tenn. Crim. App. Jan. 16, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 439 
(Tenn. Aug. 5, 2020). 

Retitioner failed to show with clear and con- 
vincing evidence that his trial counsels’ failure 
to file pretrial motions preventing the State 
from introducing evidence of prior bad acts was 
prejudicial; he failed to conduct a Tenn. R. Evid. 
404(b) hearing within his evidentiary hearing 
to prove deficient performance or prejudice, and 
thus he was not entitled to post-conviction 
relief. Grimes v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 23 (Tenn. Crim. App. Jan. 
16, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 439 (Tenn. Aug. 5, 2020). 

As petitioner failed to show ineffective assis- 
tance , he was not entitled to post-conviction 
relief; counsel testified that he met with peti- 
tioner multiple times, both with and without an 
interpreter, and counsel explained that he was 
able to effectively communicate with petitioner 
without an interpreter and petitioner under- 
stood English to a greater extent than his 
actions indicated, such that counsel was not 
deficient for failing to use an interpreter in all 
meetings. Vasquez v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 1079 (Tenn. Crim. 
App. May 28, 2015). 

Counsel advised petitioner not to testify due 
to his admission that he was connected to 
money seized from the vehicle and there was no 
indication that counsel’s strategy was from a 
lack of preparation; ineffective assistance was 
not shown and petitioner was not entitled to 
post-conviction relief. Vasquez v. State, 
S.W.3d —, 2015 Tenn. Crim. App. LEXIS 1079 
(Tenn. Grint: App. May 28, 2015). 

Defendant did not prove that defendant’s 
counsel was ineffective as counsel explained to 
defendant the ramifications of being a Range II 
offender, the elements of the offenses, and the 
evidence which the State of Tennessee intended 
to use. Counsel also fully advised defendant 
about the plea agreement, explained to defen- 
dant the theory of criminal responsibility, in- 
formed defendant of the rights defendant was 
waiving, and gave sound advise given the evi- 
dence for defendant to enter a guilty plea. 
Chapman vy. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 30 (Tenn. Crim. App. Jan. 
23, 2020). 


CONSTITUTION OF TENNESSEE 12 


Petitioner failed to show that his counsel 
provided ineffective assistance by stating in 
open court that petitioner would testify before 
he had made his decision because petitioner did 
not testify at the post-conviction hearing that 
he would not have testified if he had been given 
more time. Petitioner also failed to allege that 
he would have been acquitted if he had not 
testified. Jones v. State, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 60 (Tenn. Crim. App. 
Feb. 3, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 464 (Tenn. July 17, 2020). 

Petitioner failed to show that his counsel 
provided ineffective assistance during the trial 
because counsel testified that no basis for a 
motion to suppress existed, petitioner did not 
present any proposed character witnesses at 
the postconviction hearing, petitioner did not 
specify which mitigating factors should have 
applied, and counsel was not deficient for ad- 
vising petitioner to plead guilty to the mari- 
juana and traffic offenses and implying that his 
refusal to plead guilty to the cocaine charge was 
based on his innocence. Jones v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Feb. 3, 2020), appeal denied, 
—§.W.3d —, 2020 Tenn. LEXIS 464 (Tenn. July 
17, 2020). 

Petitioner failed to show that his counsel 
provided ineffective assistance in his investiga- 
tion of the case because he visited the scene of 
the traffic stop, petitioner did not explain why 
obtaining a written witness list was necessary 
in light of counsel’s verbal discussion of the four 
anticipated witnesses with the prosecutor, 
counsel had a valid tactical reason not to order 
DNA or fingerprint testing as the results could 
have possibly inculpated petitioner, and peti- 
tioner did not present what evidence counsel 
would have discovered if he had conducted a 
more thorough investigation. Jones v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 60 
(Tenn. Crim. App. Feb. 3, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 464 (Tenn. July 
17, 2020). 

Counsel was not ineffective for failing to 
request withdrawal from petitioner’s case; a 
conflict of interest was not created by petition- 
er’s complaint against counsel and withdrawal 
was not necessary, plus petitioner had not pre- 
sented more than a vague allegation of a con- 
flict, and thus he was not entitled to post- 
conviction relief. Talley v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

Evidence did not preponderate against the 
post-conviction court’s finding that counsel 
made a strategic decision not to pursue the 
withdrawal of the guilty plea, and counsel’s 
multiple discussions with petitioner dealt with 
his sentencing exposure if he withdrew his 
guilty plea and went to trial; counsel’s strategy 
included a decision not to explain the further 
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difficulties involved of withdrawing the plea 
after sentencing, which was not second guessed 
on review, and petitioner was not entitled to 
post-conviction relief. Talley v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 71 (Tenn. 
Crim. App. Feb. 6, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 338 (Tenn. June 
3, 2020). 

Petitioner was not entitled to post-conviction 
relief and counsel was not ineffective for failing 
to request withdrawal of petitioner’s guilty 
plea; he communicated to counsel that he 
wished to go forward with sentencing following 
the entry of his plea and he never raised his 
desire to withdraw his plea during the sentenc- 
ing hearing. As petitioner failed to provide a 
just reason to withdraw his plea, he failed to 
show that, but for counsel’s inaction, the trial 
court would have granted a request to with- 
draw his plea, Talley v. State, — S.W3d —, 
2020 Tenn. Crim. App. LEXIS 71 (Tenn. Crim. 
App. Feb. 6, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 338 (Tenn. June 3, 2020). 

Defendant was not entitled to post-conviction 
relief for ineffective assistance of counsel be- 
cause defendant failed to establish deficient 
performance and prejudice relative to counsel’s 
informed decision not to pursue a mental 
health defense. Walton v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 110 (Tenn. Crim. 
App. Feb. 19, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 314 (Tenn. July 21, 
2020). 

Defendant failed to prove that defendant’s 
trial counsel provided ineffective assistance of 
counsel in failing to impeach a witness with the 
prior inconsistent statements of the witness 
denying that the witness could identify the 
shooter in an incident and in failing to move for 
a mistrial when the State of Tennessee refer- 
enced defendant’s exercise of the right to re- 
main silent because counsel’s decisions were 
tactical in nature and entitled to deference. 
Furthermore, another eyewitness to the shoot- 
ing identified defendant as the shooter. McE- 
wen v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 114 (Tenn. Crim. App. Feb. 19, 
2020), appeal denied, McEwen v. State, — 
S.W.3d —, 2020 Tenn. LEXIS 372 (Tenn. July 
23, 2020). 

Defendant did not show that counsel was 
ineffective based on counsel’s decision not to 
seek suppression of the statement which defen- 
dant made to the police because, in the situa- 
tion of counsel presenting self-defense as defen- 
dant’s primary theory if a mistaken identity 
theory was not borne out by the testimony of 
witnesses, parts of defendant’s statement aided 
this theory and thus counsel opted to keep the 
statement as part of the evidence, so counsel 
could have used the helpful portions were the 
self-defense theory to have been presented. 
Dowdy v. State, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 115 (Tenn. Crim. App. Feb. 19, 
2020). 

Defendant was not entitled to a new trial 
because defendant’s trial counsel did not pro- 
vide deficient representation, rendering defen- 
dant’s pleas involuntary, in that defendant’s 
counsel met numerous times with defendant 
and conducted extensive pretrial preparations, 
including obtaining expert evidence. Further- 
more, defendant failed to demonstrate any 
prejudice from counsel’s alleged failure to de- 
velop a defense strategy. Wade v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 132 
(Tenn. Crim. App. Feb. 21, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to alleged 
pervasive prosecutorial misconduct because co- 
counsel agreed that the defense team made a 
considered decision to refrain from objecting 
and explained that he and trial counsel decided 
to just let the prosecutor go because she was 
helping petitioner’s case. Whitehair v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 463 
(Tenn. July 17, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to make an offer of 
proof under Tenn. R. Evid. 412 about additional 
allegations of rape made by the victim and 
thereby failed to preserve the issue for appeal 
because counsel testified that he did not know 
any of the specifics of the additional 50 to 60 
allegations and therefore would have been un- 
successful in pursuing an offer of proof, and the 
defense theory was that none of the sexual 
abuse took place. Whitehair v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 138 (Tenn. 
Crim. App. Feb. 26, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 463 (Tenn. July 
17, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to retain an inde- 
pendent medical expert to rebut the testimony 
of the State’s medical experts and their theory 
of the case because trial counsel interviewed 
the State’s expert, consulted with a doctor in 
the area of obstetrics and gynecology, and de- 
termined after talking with the doctor that the 
testimony of State’s own expert would support 
the defense theory that the victim had never 
had sex. Trial counsel was able to elicit on 
cross-examination of two of the State’s wit- 
nesses that there was no evidence of vaginal or 
anal trauma to the victim. Whitehair v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 463 
(Tenn. July 17, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to interview 
and/or call character witnesses to testify at 
trial in a case where credibility of petitioner 
was crucial to the defense because the evidence 
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presented at the hearing indicated that trial 
counsel made the decision to forego character 
witnesses based on trial strategy after assess- 
ing the positives and negatives. Whitehair v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. Feb. 26, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
463 (Tenn. July 17, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to call a witness to 
testify as a recantation witness because it was 
a strategic decision not to call the witness as 
trial counsel felt like the trial was going well 
and did not want to open the door for the State 
to question the witness about other matters. 
Whitehair v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 138 (Tenn. Crim. App. Feb. 
26, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 463 (Tenn. July 17, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to a 
witness’s testimony that allegedly bolstered the 
credibility of the victim and diminished the 
credibility of petitioner because it was reason- 
able trial strategy, as during the witness’s tes- 
timony, prior to the statement about which 
petitioner complained, trial counsel had ob- 
jected at least 29 times, the witness’s direct 
testimony lasted only approximately 40 min- 
utes, and trial counsel explained that there was 
a balance between objecting too many times 
and not objecting enough during a witness’s 
testimony. Whitehair v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 138 (Tenn. Crim. 
App. Feb. 26, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 463 (Tenn. July 17, 
2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to poll the jury at 
the conclusion of the trial under Tenn. R. Crim. 
P. 31 and T.C.A. § 20-9-508, and therefore he 
was properly denied postconviction relief, be- 
cause there was no indication that the jury 
verdict was not unanimous. Whitehair v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 463 
(Tenn. July 17, 2020). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel 
concerning counsel’s failure to file a pretrial 
motion to suppress the photographic lineup; 
counsel testified that he wanted to use the 
witness’s inconsistencies to impeach his testi- 
mony, there was nothing suggestive about the 
photographic lineup, and he saw no legal basis 
to file a suppression motion. Vargas v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 145 
(Tenn. Crim. App. Feb. 26, 2020). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
a detective did not testify as to a statement by 
co-defendant that petitioner had left the juris- 
diction and thus counsel had no reason to file a 
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motion to suppress or to object to a statement 
that did not exist. Trial counsel was not defi- 
cient. Vargas v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 145 (Tenn. Crim. App. Feb. 
26, 2020). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
petitioner failed to show a reasonable probabil- 
ity that, but for counsel’s eliciting petitioner’s 
mention of an illegal border crossing, the result 
of his trial would have been different, especially 
considering the abundance of evidence of his 
guilt. The fact that he was forcibly removed 
from the country and subsequently reentered 
bolstered the defense theory that he was not 
fleeing a crime. Vargas v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 145 (Tenn. Crim. 
App. Feb. 26, 2020). 

Petitioner was not entitled to post-conviction 
relief based on ineffective assistance of counsel; 
while petitioner claimed counsel failed to inves- 
tigate a particular bar fight, petitioner offered 
no evidence that the shooting was related to the 
fight. Vargas v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 145 (Tenn. Crim. App. Feb. 
26, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
admission of alleged inadmissible evidence be- 
cause counsel also stated that the evidence log 
and the hammer comported with her theory of 
the case that because the hammer was in the 
trailer on the counter it could not have been 
used in the commission of the robbery, and she 
did not object because the defense’s own wit- 
nesses were going to testify that the hammer 
was on the counter. Crites v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 174 (Tenn. 
Crim. App. Mar. 9, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
admission of alleged inadmissible evidence, 
and therefore he was properly denied postcon- 
viction relief, because counsel stated she did 
not object during the detective’s testimony be- 
cause the evidence was going to come in later 
through different witnesses and she did not 
want to call attention to the testimony. Crites v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 174 (Tenn. Crim. App. Mar. 9, 2020). 

In an action challenging the denial of post- 
conviction relief, the inmate failed to show by 
clear and convincing evidence that trial counsel 
was deficient for failing to call three witnesses, 
as the inmate presented only one witness at the 
post-conviction hearing, who did not indicate 
what her testimony would have been at trial, 
and without the testimony of the other two 
witnesses, the appellate court could not specu- 
late as to what those witnesses might have said 
or whether they might have been credible. 
Tumlin v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 193 (Tenn. Crim. App. Mar. 23, 
2020). 
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Trial counsel was not ineffective for failing to 
challenge the verdicts as inconsistent because 
he did not believe that the issue had merit and 
the appellate court found that trial counsel’s 
belief was reasonable in that regard. Tumlin v. 
State, — S.W3d —, 2020 Tenn. Crim. App. 
LEXIS 193 (Tenn. Crim. App. Mar. 23, 2020). 

Petitioner failed to show that his frial coun- 
sel was ineffective for failing to properly advise 
him whether or not to testify because counsel 
testified that he explained to petitioner, both 
pretrial and at trial, his right to testify and his 
right not to testify, and petitioner signed a 
waiver of his right to testify as part of the 
Momon hearing after the State presented its 
proof. Doss v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 196 (Tenn. Crim. App. Mar. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 401 (Tenn. July 20, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to a letter 
written by petitioner, and therefore he was 
properly denied postconviction relief, because 
counsel did object to the letter being introduced 
and when he learned that his objection was 
going to be denied, he made a strategic decision 
to seek redaction of the letter. Doss v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 196 
(Tenn. Crim. App. Mar. 24, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 401 
(Tenn. July 20, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to obtain an inde- 
pendent cell phone tower expert because coun- 
sel felt the issue was covered favorably by the 
statement from the phone provider which was 
reasonable trial strategy. Doss v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 196 
(Tenn. Crim. App. Mar. 24, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 401 
(Tenn. July 20, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to raise jury misconduct 
on appeal because counsel raised the issue of a 
juror knowing the trial judge in the motion for 
new trial, counsel interviewed all jurors and 
determined that the issue was not meritorious, 
so he decided not to raise the issue on appeal. 
Doss v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 196 (Tenn. Crim. App. Mar. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 401 (Tenn. July 20, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to regularly meet 
with petitioner because he failed to submit any 
evidence to establish how he was prejudiced by 
the insufficiency of the communications, and 
therefore he failed to show that he was preju- 
diced. Doss v. State, — $.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 196 (Tenn. Crim. App. Mar. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 401 (Tenn. July 20, 2020). 

Petitioner failed to show his trial counsel was 
ineffective for waiving the juvenile transfer 
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hearing, and therefore he was properly denied 
postconviction relief, because counsel testified 
that he waived the hearing to obtain open 
discovery and other advantages, that the juve- 
nile judge always approved motions to transfer, 
and that it would have been fruitless to hold the 
hearing. In addition, a psychological exam in- 
dicated that petitioner was not committable to 
a psychiatric facility and that he could be 
transferred to adult court, and therefore the 
record did not contain evidence that petitioner 
would have been successful in preventing his 
case from being transferred if a transfer hear- 
ing had been conducted. Siler v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 24, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 424 
(Tenn. Aug. 7, 2020). 

Defendant failed to show that trial counsel 
was ineffective for failing to call three wit- 
nesses to testify because trial counsel stated 
that he spoke with the attorneys for the wit- 
nesses and understood that each of them would 
be cooperating with the State and therefore, he 
would not call them as favorable witnesses. 
State v. Winbush, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 198 (Tenn. Crim. App. Mar. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 453 (Tenn. Aug. 6, 2020). 

Defendant failed to show that he was preju- 
diced by trial counsel’s failure to litigate the 
motion to suppress GPS evidence because no 
phone number is specified in the motion and 
therefore defendant failed to show that, as 
written, the motion to suppress would have 
been granted. State v. Winbush, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 198 (Tenn. Crim. 
App. Mar. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 2020). 

Defendant failed to show that he was preju- 
diced by trial counsel’s failure to litigate the 
motion to suppress the evidence seized during 
defendant’s arrest because counsel testified 
that many of the motions he filed would need to 
be amended before they were heard, the trial 
court gave permission to trial counsel to object 
to any evidence admitted during the trial, and 
defendant has failed to show that, as written, 
the motion to suppress would have been 
granted. State v. Winbush, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 198 (Tenn. Crim. App. 
Mar. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 2020). 

Defendant failed to show that trial counsel 
was ineffective for failing to review discovery 
and discuss trial strategies and defense with 
him prior to trial because the trial court found 
that counsel repeatedly tried to contact defen- 
dant prior to trial, defendant never made an 
effort confer or meet with counsel, and defen- 
dant insisted on going to trial rather than 
agreeing with counsel’s request for a continu- 
ance. State v. Winbush, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 198 (Tenn. Crim. App. 
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Mar. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 2020). 

Defendant failed to show that trial counsel 
was ineffective for failing to discover and dis- 
close the identity of the confidential informant 
along with her criminal record because the 
record showed that the witness’s identity was 
disclosed to defendant well in advance of the 
trial and defendant was not cooperative with 
trial counsel and had stated that he had gone 
over discovery a “thousand times.” State v. 
Winbush, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 198 (Tenn. Crim. App. Mar. 24, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
453 (Tenn. Aug. 6, 2020). 

Trial counsel was ineffective for failing. to 
object to erroneous jury instructions for defen- 
dant’s convictions of conspiracy to sell and 
conspiracy to deliver heroin in a drug-free zone 
because the jury was incorrectly instructed on 
conspiracy to possess with the intent to sell and 
conspiracy to possess with intent to deliver 
heroin in a drug-free zone. Defendant was 
prejudiced because the jury convicted him of 
offenses that were not charged in the jury 
instructions, and therefore those convictions 
were vacated. State v. Winbush, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 198 (Tenn. Crim. 
App. Mar. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 4583 (Tenn. Aug. 6, 2020). 

Defendant failed to show that he was preju- 
diced by trial counsel’s failure to litigate the 
motion to sever unrelated charges for failure to 
appear because the jury acquitted defendant on 
each count charging Defendant with failure to 
appear. State v. Winbush, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 198 (Tenn. Crim. App. 
Mar. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 453 (Tenn. Aug. 6, 2020). 

Inmate was not entitled to postconviction 
relief based on his claim that trial counsel was 
deficient for failing to interview the arresting 
officer and investigate the case, especially as it 
related to the weather conditions on the night 
of the traffic stop because the inmate failed 
show what further investigation would have 
revealed. McCullough v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 210 (Tenn. Crim. 
App. Mar. 31, 2020), appeal denied, Mc- 
Cullough v. State, — S.W.3d —, 2020 Tenn. 
LEXIS 392 (Tenn. July 22, 2020). 

Petitioner failed to establish that counsel 
provided ineffective assistance in failing to re- 
quest the sequestration of witnesses because 
the record showed that trial counsel did request 
the exclusion of witnesses from the courtroom 
and the post-conviction court found that the 
officer remained in the courtroom as the State’s 
representative. Carero v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 240 (Tenn. Crim. 
App. Apr. 14, 2020). 

Petitioner failed to establish that counsel 
provided ineffective assistance in failing to re- 
quest an instruction on the lesser included 
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offense of facilitation because the proof did not 
support an instruction on facilitation, as there 
was no evidence at trial regarding the existence 
or role of a third party. Instead, the evidence at 
trial established that petitioner, and not the 
confidential informant or a third party, sold the 
drugs. Carero v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 240 (Tenn. Crim. App. Apr. 
14, 2020). 

Petitioner failed to establish that counsel 
provided ineffective assistance regarding the 
testimony of the witnesses who were not listed 
on the presentment because the record showed 
that the defense was aware of the identity of 
the witnesses and that the testimony at trial 
explored both the special agent’s procedure for 
weighing the drugs and the confidential infor- 
mant’s addiction and credibility. Carero v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Apr. 14, 2020). 

Petitioner failed to show that he was preju- 
diced by counsel’s failure to object to an officer’s 
alleged hearsay testimony regarding a conver- 
sation between petitioner and the confidential 
informant because counsel was able to explore 
on cross-examination the fact that the officer 
did not personally hear the conversation and 
the informant had already testified that peti- 
tioner called her and changed the location. 
Carero v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 240 (Tenn. Crim. App. Apr. 14, 
2020). 

Petitioner failed to show that he was preju- 
diced by counsel’s failure to object to the indict- 
ment on the basis that it was multiplicitous 
because even if counsel performed deficiently in 
not requesting merger, any error was corrected 
on appeal. Carero v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 240 (Tenn. Crim. App. 
Apr. 14, 2020). 

Petitioner failed to establish that counsel 
provided ineffective assistance in failing to in- 
vestigate whether petitioner was the person 
with whom the confidential informant ar- 


~ ranged the drug transaction because counsel’s 


investigation confirmed that it was petitioner 
who called, both the officer and the confidential 
informant identified petitioner as the person 
who brought crack cocaine to the meeting spot 
and exchanged it for cash, and choosing not to 
challenge petitioner’s identity was a sound 
strategic choice entitled to deference. Carero v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. Apr. 14, 2020). 

Defendant’s claim that trial counsel’s perfor- 
mance was deficient because counsel was ill at 
the start of trial failed because counsel stated 
he had not felt well two days earlier but felt 
better by the first day of trial and was merely 
explaining his raspy voice to the jury. State v. 
Robinson, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. Apr. 21, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
427 (Tenn. Aug. 7, 2020). 
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Defendant’s claim that trial counsel’s perfor- 
mance was deficient for asserting in his open- 
ing statement that the allegations of sexual 
abuse were devised by the victims’ mother to 
regain custody, when the victim’s had no con- 
tact with their mother until after they disclosed 
the abuse, and thus, the statement promised an 
unprovable defense lacked merit because de- 
fendant failed to establish a reasonable prob- 
ability that, but for trial counsel’s assertion, the 
results of the proceeding would have been dif- 
ferent. State v. Robinson, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
Apr. 21, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 427 (Tenn. Aug. 7, 2020). 

Without introducing any proof to show that a 
motion to suppress would have been successful, 
petitioner failed to establish that she was 
prejudiced by trial counsel’s failure to file a 
motion to suppress, and petitioner was not 
entitled to post-conviction relief. Smith v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 291 
' (Tenn. Crim. App. Apr. 24, 2020), appeal denied, 
— 8.W.3d —, 2020 Tenn. LEXIS 515 (Tenn. 
Sept. 21, 2020). 

Petitioner failed to show that counsel’s per- 
formance was deficient and thus petitioner was 
not entitled to post-conviction relief; the record 
did not support her claim that counsel failed to 
adequately communicate with her, as counsel 
testified that he met with petitioner four times 
and used her father as an intermediary, meet- 
ing with him on seven or eight occasions, and 
by petitioner's own admission, counsel in- 
formed her of the State’s plea offer, which she 
rejected. Smith v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 291 (Tenn. Crim. App. 
Apr. 24, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 2020). 

Petitioner failed to demonstrate that a mo- 
tion to suppress would have been successful if 
filed and therefore failed to prove that counsel 
was deficient; petitioner testified she was con- 
fined as a result of her convictions, which were 
about 10 years old, but she did not state her 
date of release from confinement or introduce 
evidence to show that more than 10 years had 
elapsed between the date of her release and the 
date of her trial. She was not entitled to post- 
conviction relief. Smith v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 291 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 515 (Tenn. Sept. 21, 
2020). 

Trial counsel was not deficient based on an 
alleged lack of communication because, during 
the post-conviction hearing, both the inmate 
and trial counsel testified that they had mul- 
tiple face-to-face meetings and that the inmate 
was given his discovery, and the inmate did not 
attempt to establish any way in which better 
communication with his trial counsel or better 
involvement of the inmate in trial preparation 
could have altered the outcome of the case. Tate 
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v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. Apr. 24, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
575 (Tenn. Sept. 21, 2020). 

Trial counsel was not deficient based on an 
alleged failure to advocate, as trial counsel 
testified that he explained to the inmate that a 
self-defense strategy was not available because 
the inmate illegally possessed a handgun and, 
at the behest of the inmate, he entered infor- 
mation about the drugs that were in the vic- 
tim’s car at the time of the murder into evi- 
dence. Tate v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 292 (Tenn. Crim. App. Apr. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 575 (Tenn. Sept. 21, 2020). 

Regardless of whether a statement was hear- 
say or whether counsel’s failure to object was 
deficient, petitioner was not prejudiced by the 
admission of the statement; he was not preju- 
diced by the driver’s statement that he got the 
vehicle from petitioner because petitioner, a 
passenger in the vehicle, admitted to police 
that he had gotten the vehicle from another 
individual, who police discovered was the vic- 
tim. Brent v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. Apr. 
24, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 333 (Tenn. July 23, 2020). 

Evidence did not preponderate against the 
post-conviction court’s conclusions that coun- 
sel’s failure to interview a witness and present 
her testimony that petitioner had a different 
hairstyle than what the victim described did 
not affect the outcome of petitioner’s trial, and 
thus he was not entitled to relief; the most 
incriminating proof at trial was not the victim’s 
description of the perpetrator, but rather evi- 
dence that petitioner was apprehended in the 
victim’s stolen vehicle. Brent v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Photo lineup was not unduly suggestive and 
was not subject to suppression, and thus defi- 
cient performance of counsel was not shown 
and petitioner was not entitled to post-convic- 
tion relief; the court did not discern an obvious 
difference in the skin tones of the six individu- 
als pictured and the hairstyles of the men were 
not so grossly dissimilar that a motion to sup- 
press the lineup would have been granted. 
Brent v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 295 (Tenn. Crim. App. Apr. 24, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 333 (Tenn. July 23, 2020). 

Petitioner did not establish that counsel’s 
failure to present a prior arrest report or book- 
ing photo was deficient or that he was preju- 
diced; discrepancies in the victim’s description 
of him were insignificant in light of the proof of 
his guilt at trial, and he was not entitled to 
relief on the issue. Brent v. State, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 23, 
2020). 

In order to determine whether counsel’s fail- 
ure to introduce a photo of petitioner’s wrist 
taken three months after the robbery was defi- 
cient, petitioner should have produced the 
photo at the post-conviction hearing, and be- 
cause he did not, ineffective assistance was not 
shown; the court already held that a witness’s 
testimony was not material to the defense and 
the omission of any scars on the arrest report 
did not affect the outcome of the case, and the 
court would not speculate what a photograph of 
petitioner’s wrist would have shown. Brent v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 24, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
333 (Tenn. July 28, 2020). 

Petitioner failed to establish that he was 
prejudiced by counsel’s failure to investigate 
petitioner’s traffic stop and thus he was not 
entitled to relief; proof that he was given a 
traffic citation while driving the victim’s stolen 
car two days after the robbery would not have 
been beneficial to petitioner, plus he failed to 
present the officer at the post-conviction hear- 
ing and the court would not make an exception 
to the rule that one had to introduce whatever 
evidence he claimed that counsel should have 
introduced at trial. Brent v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. Apr. 24, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 333 (Tenn. July 23, 
2020). 

Despite the issue being waived, the evidence 
also did not preponderate against the post- 
conviction court’s finding that a detective ad- 
vised petitioner of his Miranda rights and thus 
petitioner did not show that a motion to sup- 
press his statement likely would have been 
granted and he was not entitled to relief; peti- 
tioner maintained that his testimony was more 


credible than the detective’s testimony on the 


issue, but questions concerning the credibility 
of the witnesses were to be resolved by the 
post-conviction judge. Brent v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. Apr. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 333 (Tenn. July 
23, 2020). 

Postconviction court erred by granting relief 
on petitioner’s claim that he received ineffec- 
tive assistance of counsel based on trial coun- 
sel’s having a conflict of interest and his failure 
to obtain a severance because counsel deter- 
mined, after consideration of the facts and 
consultation with petitioner and his girlfriend 
who was also charged, that a joint defense was 
in petitioner’s best interests and petitioner con- 
sented, and moving for a severance or a mis- 
trial would have been contrary to that objec- 
tive. It was counsel’s view that a joint trial 
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benefitted petitioner and his girlfriend because 
the total denial of culpability of each bolstered 
the other. Rathbone v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
Apr. 30, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 508 (Tenn. Sept. 16, 2020). 

Postconviction court did not err by denying 
petitioner relief on his claim that counsel was 
ineffective for failing to challenge the victim’s 
competency to testify because petitioner did not 
show that the victim was, at the time of trial, 
unable to understand and relate facts from his 
personal knowledge. Rathbone v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. Apr. 30, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 508 (Tenn. 
Sept. 16, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to raise objections 
and failing to effectively cross-examine the 
State’s expert, and therefore he was properly 
denied postconviction relief, because counsel 
testified that she lodged several objections to 
the expert’s testimony and cross-examined her 
about her general research as a pediatric nurse, 
and further questioning of the expert would 
have resulted in more testimony that would 
have been harmful to petitioner’s case. Sanders 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. May 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
583 (Tenn. Sept. 16, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for not utilizing an expert at 
trial on the subject of false confessions because 
counsel testified she was not aware of experts 
in that field and her strategy was to aggres- 
sively question the victim’s mother about the 
alleged confession to the abuse. Sanders v. 
State, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. May 12, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
583 (Tenn. Sept. 16, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
State’s closing argument because counsel chose 
to object at one point during the State’s argu- 
ment but otherwise made the strategic decision 
not to interrupt any further. Sanders v. State, 
— §$.W.3d —, 2020 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 583 
(Tenn. Sept. 16, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to obtain a tran- 
script of the victim’s forensic interview because 
counsel testified that she reviewed the video 
recording before trial and could have chal- 
lenged the victim on her inconsistent state- 
ments but counsel knew this would be tricky 
given the victim’s age. Counsel made the tacti- 
cal decision not to “go after” the victim but 
instead to aggressively challenge her mother. 
Sanders v. State, — S.W.3d —, 2020 Tenn. 
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Crim. App. LEXIS 336 (Tenn. Crim. App. May 
12, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 583 (Tenn. Sept. 16, 2020). 

Post-conviction relief was properly denied 
because, contrary to the inmate’s contention, 
trial counsel did not concede the inmate’s guilt 
but maintained the inmate’s_ innocence 
throughout the trial and advanced a theory 
consistent with that strategy and thus, the 
inmate failed to show that he was prejudiced by 
counsel’s decision to cross-examine the victim 
about his claim that the inmate sodomized him 
and asking the victim to set the scene in an 
effort to discredit the victim’s recollection of the 
rape, which contained inconsistencies. Thorn- 
ton v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 347 (Tenn. Crim. App. May 15, 
2020). 

Although counsel’s claim that he did not seek 
suppression of the inmate’s confessions to avoid 
the jury’s hearing about women’s underwear in 
his truck was not a sound one, the issue had no 
bearing on the inmate’s forming premeditation 
before killing the victim and thus, it did not 
make a difference at trial. Hatchel v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 351 
(Tenn. Crim. App. May 15, 2020). 

Petitioner did not receive the ineffective as- 
sistance; counsel sought to exclude the firearm 
by claiming the officers lacked reasonable sus- 
picion to initiate the stop, and counsel litigated 
the issue of whether the “be on the lookout” had 
expired before the stop and before the firearm 
was seen. The trial court credited the investi- 
gating officers’ testimony that they did not 
receive notice the BOLO was canceled until 
after the stop was initiated, and petitioner was 
not entitled to post-conviction relief. Theus v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 


LEXIS 391 (Tenn. Crim. App. June 5, 2020). 


Defendant was not entitled to relief on a 
claim of ineffective assistance of counsel be- 
cause defendant could not prove that defendant 
was prejudiced by trial counsel’s representation 
in that, even if a motion to suppress evidence 
found in defendant's apartment had been 
granted, there was sufficient evidence to sup- 
port defendant’s aggravated domestic assault 
by reckless conduct conviction as defendant 
testified that defendant hit the victim with a 
metal broomstick, while the victim testified 
that defendant beat the victim with a heavy 
metal rod. Parker v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 406 (Tenn. Crim. App. 
June 11, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to file a motion to dis- 
qualify the district attorney’s office, and there- 
fore he was properly denied postconviction re- 
lief, because the postconviction court stated 
that counsel did not feel that any issues justi- 
fied the pursuit of disqualification and found 
that there was no basis for counsel to have filed 
such a motion. Lipton v. State, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 410 (Tenn. Crim. 
App. June 15, 2020). 

Petitioner failed to show that counsel was 
ineffective for failing to suppress petitioner’s 
statement because the court on direct appeal 
found that the statement was improperly ad- 
mitted but that the error was harmless. Buford 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 413 (Tenn. Crim. App. June 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
531 (Tenn. Sept. 16, 2020). 

Petitioner failed to show that counsel was 
ineffective for failing to object to the co-defen- 
dant’s appearance at trial in prison clothes, 
handcuffs, and shackles because counsel testi- 
fied that he made a strategic decision not to do 
so because he wanted the codefendant to look 
like a liar. Buford v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 413 (Tenn. Crim. App. 
June 16, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 531 (Tenn. Sept. 16, 2020). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to investigate the 
co-defendant’s claim that petitioner robbed 
someone earlier in the evening of the shooting, 
and therefore he was properly denied postcon- 
viction relief, because counsel testified that he 
chose not to investigate because he was confi- 
dent that the person petitioner allegedly robbed 
did not exist and petitioner did not present that 
person at the post-conviction hearing. Buford v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 413 (Tenn. Crim. App. June 16, 2020), 
appeal denied, — 8.W.3d —, 2020 Tenn. LEXIS 
531 (Tenn. Sept. 16, 2020). 

Petitioner’s ineffective assistance claim 
failed and he was not entitled to post-conviction 
relief; while counsel’s decision to call an officer 
was unsuccessful, it was a tactical decision, 
plus the evidence introduced through the officer 
had already been introduced and the State had 
evidence that petitioner was in possession of 
guns that matched those used in the shooting. 
Thus, the outcome of his trial would not have 
been different even had counsel not called the 
officer as a witness. Lagrone v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 426 (Tenn. 
Crim. App. June 19, 2020). 

Defendant failed to prove that counsel in 
defendant’s trial for rape of a child was ineffec- 
tive for failing to file a pre-trial motion in 
limine, failing to object when the State of Ten- 
nessee asked the victim about other times 
when defendant forced the victim to perform 
sexual acts, asking a witness about defendant’s 
character for truthfulness, failing to object 
when the State asked the victim about counsel- 
ing and medication, and failing to argue that 
defendant was to be permitted to introduce 
evidence of the victim’s prior sexual behavior. 
Bailey v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 429 (Tenn. Crim. App. June 19, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 549 (Tenn. Sept. 21, 2020). 
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Petitioner failed to show that his counsel was 
ineffective for failing to file motions for change 
of venue and for recusal of the trial judge 
because counsel testified he did not believe the 
motion for change of venue would have been 
successful simce there was no publicity sur- 
rounding the crimes and that the motion for 
recusal would not have been successful because 
there was no proof of any relationship between 
the judge and the police officer that would 
cause impartiality. Johnson v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 564 (Tenn. 
Crim. App. Aug. 14, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to adequately investigate 
other potential witnesses who may have sup- 
ported his defense because he failed to identify 
those witnesses or present their testimony. 
Johnson v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 564 (Tenn. Crim. App. Aug. 
14, 2020). 

Petitioner failed to show that his counsel was 
ineffective for advising him to proceed with a 
bench trial rather than a jury trial because 
petitioner made an informed decision, based on 
the well-reasoned advice of counsel, to opt for a 
bench trial, and petitioner’s decision to have a 
bench trial resulted in a not guilty verdict as to 
especially aggravated kidnapping, which ben- 
efitted him. Johnson v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 564 (Tenn. Crim. 
App. Aug. 14, 2020). 

Denial of post-conviction relief was appropri- 
ate because defendant failed to demonstrate 
deficiency or prejudice with regard to defen- 
dant’s claims of ineffective assistance of counsel 
as defendant failed to establish a reasonable 
probability that the outcome of the proceeding 
would have changed if defendant’s trial counsel 
had performed the acts which defendant 
claimed were necessary for counsel to have 
performed. Davis v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 576 (Tenn. Crim. App. 
Aug. 25, 2020). 

Petitioner failed to show that his counsel 
performed deficiently in assisting him with his 
guilty plea, and therefore he was properly de- 
nied postconviction relief, because the postcon- 
viction court found that counsel provided dis- 
covery to petitioner, discussed the case with 
him on several occasions, and informed him of 
the available options. At the plea colloquy peti- 
tioner testified that he discussed the facts of the 
case with counsel and that counsel answered 
all of his questions sufficiently, and counsel 
testified that petitioner was adamant about 
pleading guilty even after reviewing the discov- 
ery. Lucas v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 622 (Tenn. Crim. App. Sept. 
18, 2020). 

Petitioner failed to show that his counsel was 
deficient for failing to seek a second mental 
evaluation following his stroke, or how the lack 
of a second mental evaluation was prejudicial 
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to him, because counsel testified that she met 
with him both before and after the stroke, she 
noted that although the he was more physically 
weak following the stroke he demonstrated 
nothing to indicate a concern regarding his 
mental competency, and counsel’s observations 
of petitioner were supported by the transcript 
of the plea colloquy. Wright v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 633 (Tenn. 
Crim. App. Sept. 24, 2020). 

Petitioner failed to show by clear and con- 
vincing evidence that his counsel failed to in- 
vestigate his case or failed to discuss possible 
defenses with him, and therefore he was prop- 
erly denied postconviction relief on his ineffec- 
tive assistance of counsel claim, because coun- 
sel testified that she reviewed all of the 
discovery with petitioner and discussed pos- 
sible defenses, but his admission to sexual 
activity with the seven-year-old victim left few 
options for a defense strategy, a mental evalu- 
ation determined that petitioner was compe- 
tent to stand trial and that he appreciated the 
wrongfulness of his conduct, and counsel nego- 
tiated the lowest possible sentence and ex- 
plored alternative sentencing due to petition- 
er’s age and health issues. Wright v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 633 
(Tenn. Crim. App. Sept. 24, 2020). 

Although defendant claimed that defendant’s 
trial counsel denied defendant of defendant’s 
fundamental right to testify, defendant failed to 
prove that counsel’s performance as to this 
issue was deficient or prejudicial because, al- 
though counsel encouraged defendant not to 
testify, it was ultimately defendant’s decision to 
voluntarily and personally waive the right to 
testify. Alvarado v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 638 (Tenn. Crim. App. 
Sept. 25, 2020). 

Inmate’s claim that counsel was ineffective ° 
for failing to interview material witnesses 
lacked merit because the inmate failed to prove 
that but for counsel’s failure the inmate would 
not have entered a plea of guilty. Freemon v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 673 (Tenn. Crim. App. Oct. 13, 2020). 

Defendant was not entitled to post-conviction 
relief because any error by trial counsel in 
failing to object to the testimony of a witness, 
who was responsible for monitoring inmate 
phone calls for the sheriffs office, regarding the 
recordings of defendant’s phone calls from jail 
on the ground that the State of Tennessee had 
not qualified the witness as an expert in voice 
recognition was harmless as defendant readily 
admitted under cross-examination at trial that 
it was defendant’s voice on the calls. Harris v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 683 (Tenn. Crim. App. Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant did not prove that trial 
counsel was ineffective by not calling witness 
as defendant failed to present the proposed 
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witnesses or a mental health expert at the 
post-conviction hearing. Defendant also failed 
to establish that trial counsel was ineffective in 
failing to present a mental health defense as 
there was no proof at the post-conviction hear- 
ing to establish if or how defendant’s diagnosis 
of generalized anxiety disorder impacted the 
offense. Harris v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 683 (Tenn. Crim. App. 
Oct. 16, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove result- 
ing prejudice from defendant’s ineffective assis- 
tance of counsel claims based on trial counsel 
failing to subpoena alibi witnesses to testify, 
failing to present video evidence to show that 
defendant was not at the scene of the crime, 
and failing to challenge an allegedly biased 
juror. Defendant failed to show prejudice as 
defendant did not present the alibi witnesses to 
testify, show the video evidence, or call the juror 


‘ at the evidentiary hearing. Lee v. State, — 


S.W.3d —, 2020 Tenn. Crim. App. LEXIS 706 
(Tenn. Crim. App. Oct. 30, 2020). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel did not allow defendant to 
effectively participate in defendant’s own de- 
fense. Furthermore, counsel was not ineffective 
for failing to file a motion to sever the child 
neglect, aggravated child abuse, and felony 
murder counts against defendant for separate 
trials because the cases were mandatorily 
joined as the incidents were part of a single 
continuing episode of multiple abuse of the 
victim over the course of days. Demeza v. State, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Oct. 30, 2020). 

Petitioner failed to show that he was preju- 
diced by trial counsel’s deficiencies in investi- 
gating, and therefore he was properly denied 
postconviction relief, because there was no in- 
dication that the victim would have testified 
about pointing a gun at petitioner, as the victim 
testified that he did not experience the change 
of heart leading him to recant his trial testi- 
mony until he had been in prison for some 
years, and petitioner did not present any other 
witness or evidence that additional investiga- 
tion would have revealed. Harbison v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 740 
(Tenn. Crim. App. Nov. 17, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to raise self-defense at 
trial because counsel testified that petitioner 
never told him that the victim pointed a gun at 
him and counsel used petitioner’s statement 
that the State could not prove he intended to 
kill the victim because the victim was only shot 
in the leg as a starting point for the alternative 
defense theory. Harbison v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 740 (Tenn. Crim. 
App. Nov. 17, 2020). 
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Defendant failed to show that defendant was 
denied the effective assistance of counsel when 
trial counsel failed to move for a mistrial due to 
only having eleven jurors when, after the alter- 
nate jurors were dismissed, another juror was 
dismissed due to a family tragedy; to file a 
motion to dismiss the indictment due to loss or 
destruction of evidence as the exculpatory 
value of the evidence was speculative at best 
and counsel’s motion for special jury instruc- 
tion was denied; and to object to improper 
prosecutorial argument. Wicks v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 749 
(Tenn. Crim. App. Nov. 20, 2020). 

Although defendant claimed that appellate 
counsel was ineffective for failing to preserve 
and raise the issue on direct appeal of improper 
prosecutorial argument when a prosecutor’s 
statements involved the prosecutor’s personal 
opinions on the truth or falsity of evidence and 
defendant’s guilt, the relevant case law factors 
weighed against reversible error because, even 
though the prosecutorial statements were im- 
proper, the proof at trial was strong. Wicks v. 
State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 749 (Tenn. Crim. App. Nov. 20, 2020). 

Petitioner failed to show that his counsel was 
ineffective for failing to inform him of the 
deadline set by the trial court for accepting the 
State’s plea offer, and therefore he was properly 
denied postconviction relief, because counsel 
testified that he timely communicated the offer 
to petitioner and informed him that there was a 
settlement date in the case, and counsel’s tes- 
timony was supported by the trial court’s 
scheduling order. Pillow v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 774 (Tenn. Crim. 
App. Dec. 1, 2020). 

Defendant failed to prove that trial counsel 
was ineffective for failing to communicate to 
the State of Tennessee defendant’s acceptance 
of an alleged plea offer because the post-convic- 
tion court found that defendant failed to prove 
by clear and convincing evidence the existence 
of the plea offer from the State. Defendant also 
failed to show that the State would not have 
withdrawn the offer and failed to show that the 
trial court would have accepted the plea agree- 
ment. Maraschiello v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 780 (Tenn. Crim. App. 
Dec. 4, 2020). 

Defendant failed to show prejudice as a re- 
sult of trial counsel’s failure to cali witnesses at 
trial to support a heat of passion defense be- 
cause defendant failed to show that counsel 
was even aware of the existence of the wit- 
nesses. Moreover, the proof at trial overwhelm- 
ingly established premeditation, so it would 
have been both irrational and unreasonable for 
trial counsel to have pursued a theory that the 
murder of the victim was voluntary man- 
slaughter. Maraschiello v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 780 (Tenn. Crim. 
App. Dec. 4, 2020). 
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Petitioner failed to show that he was preju- 
diced by counsel’s failure to ensure that peti- 
tioner understood the consequences of his 
guilty plea because he had the opportunity to 
converse with three attorneys over two days, he 
was familiar with the criminal justice system, 
and petitioner decided to plead guilty so he did 
not have to spend any more time in jail. Wadri 
v. State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 797 (Tenn. Crim. App. Dec. 15, 2020). 

Even though counsel was deficient for failing 
to advise petitioner of possible immigration 
consequences of his guilty plea, petitioner was 
not prejudiced, and therefore he was properly 
denied postconviction relief, because the record 
was clear that he was aware of the possibilities 
and chose to plead guilty anyway, as another 
attorney had advised him of the possible conse- 
quences. Wadri v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 797 (Tenn. Crim. App. 
Dec. 15, 2020). 

Defendant failed to establish that defen- 
dant’s trial counsel provided ineffective assis- 
tance of counsel or that defendant’s guilty plea 
was involuntarily and unknowingly entered as 
a result. The post-conviction court accredited 
trial counsel’s testimony and found that coun- 
sel adequately investigated defendant’s case 
and prepared for defendant trial and that de- 
fendant understood the consequences of enter- 
ing a guilty plea and that defendant did so in 
defendant’s best interest. Hunter v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 799 
(Tenn. Crim. App. Dec. 17, 2020). 

Trial counsel’s performance was not deficient 
for failing to renew the motion to sever petition- 
er’s trial from the co-defendant’s trial because 
State admitted the co-defendant’s redacted 
statement to police to prove that he was pres- 
ent at the time of the victim’s fatal injuries, his 
redacted statement as presented to the jury did 
not directly refer to petitioner, and neither 
co-defendant admitted to witnessing the other 
co-defendant inflict the fatal injuries on the 
victim. Metz v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 7 (Tenn. Crim. App. Jan. 7, 
2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; because one witness did not testify 
at the post-conviction hearing, petitioner could 
not show prejudice from counsel’s decision not 
to call the witness, as the court could not 
speculate about whether the witness’s testi- 
mony would have affected the outcome of the 
trial. Bland v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 36 (Tenn. Crim. App. Jan. 
29,2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; counsel decided not to call one 
witness because he felt the witness would not 
support his defensive theory and the court 
would not second guess counsel’s reasonable 
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trial strategy. Bland v. State, —S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 36 (Tenn. Crim. App. 
Jan. 29, 2021). 

Petitioner was not entitled to post-conviction 
relief, given that his claim of ineffective assis- 
tance failed; counsel asked the trial court to 
instruct the jury that one man was petitioner’s 
accomplice, but the trial court found that the 
jury should make that determination and the 
court affirmed that decision on direct appeal. 
Counsel chose a reasonable strategy that the 
court refused to second-guess. Bland v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 36 
(Tenn. Crim. App. Jan. 29, 2021). 

Petitioner failed to show that trial counsel 
was ineffective for failing to withdraw as coun- 
sel after it became apparent that the public 
defender’s office had also represented a victim 
in an unrelated case because petitioner ac- 
knowledged that a pretrial motion to withdraw 
was filed and a hearing was held before his 
trial, petitioner did not allege that an earlier 
filing would have persuaded the trial court to 
find a conflict existed, and trial counsel testified 
that another assistant public defender repre- 
sented the victim in an unrelated case and 
never discussed the victim with petitioner’s 
defense team. Burgess v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 87 (Tenn. Crim. 
App. Mar. 11, 2021). 

Petitioner failed to show that trial counsel 
was ineffective for failing to argue diminished 
capacity because the limited testimony from 
the expert did not reflect that he would have 
testified at trial that petitioner was suffering 
from diminished capacity such that he was 
unable to form premeditation. In addition, pe- 
titioner admitted that he did not experience the 
symptoms at the time of the shooting, and trial 
counsel stated petitioner was “dead set” on 
arguing self-defense. Burgess v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 87 
(Tenn. Crim. App. Mar. 11, 2021). : 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to file a motion to 
dismiss or object to the State’s not having 
collected the beer bottle fragments because 
petitioner acknowledged that a witness swept 
up and disposed of the fragments and trial 
counsel could do nothing to retrieve them, and 
trial counsel testified that the crime scene pho- 
tographs documented the bottle’s presence and 
they were able to use it to corroborate petition- 
er’s version of events. Burgess v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 87 
(Tenn. Crim. App. Mar. 11, 2021). 

Petitioner failed to show that trial counsel 
was ineffective for advising him not to testify 
because trial counsel testified that petitioner 
gave inconsistent versions of the relevant 
events and changed his story in response to 
cross-examination-style questions, and peti- 
tioner testified that he decided not to testify 
voluntarily. Burgess v. State, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 87 (Tenn. Crim. App. 
Mar. 11, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to impeach his 
co-defendant’s testimony because at the post- 
conviction hearing petitioner never questioned 
counsel about his failure to ask the co-defen- 
dant about his criminal record and the only 
proof presented about the co-defendant’s record 
was petitioner’s vague and uncorroborated tes- 
timony that he had recently been convicted of 
vehicular homicide. Savage v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 108 (Tenn. 
Crim. App. Mar. 24, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to call his co- 
defendant’s girlfriend as a defense witness be- 
cause he failed to show that her statements 
about the co-defendant’s statements about 
beating the victim would have been admissible 
as the testimony was hearsay for which no 

_exception applied. Savage v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 108 (Tenn. 
Crim. App. Mar. 24, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
admission of the nightstick at trial because a 
special agent testified that she was unable to 
find petitioner’s DNA on the nightstick, and it 
was found at the co-defendant’s home, which 
supported the defense theory that petitioner 
was not the person who beat the victim with the 
nightstick. Savage v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 108 (Tenn. Crim. App. 
Mar. 24, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for announcing petitioner’s 
guilty pleas to four counts in the presence of the 
jury at the beginning of the trial, and therefore 
he was properly denied postconviction relief, 
because the strategy supported the defense 
theory that while petitioner burglarized the 
victim’s home he did not bind her hands and 
feet and did not beat her. The record showed 
that petitioner was fully advised of the strategy 
and approved it. Savage v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 108 (Tenn. Crim. 
App. Mar. 24, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to explain to petitioner 
that he was being sentenced outside the range 
for second-degree murder because the record 
clearly showed that petitioner was informed 
about his sentence prior to the entry of his 
guilty pleas. Counsel testified she explained the 
sentence to petitioner, the plea hearing tran- 
script confirmed that the trial court explained 
the sentence to petitioner, and the plea petition 
he signed stated that he agreed to plead outside 
his sentencing range. Small v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 124 (Tenn. 
Crim. App. Mar. 31, 2021). 

Petitioner failed to prove that his counsel 
was ineffective for failing to adequately prepare 
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him to testify because it was clear from the 
record that petitioner was fully informed on 
more than one occasion of the dangers of testi- 
fying and claiming he would never hurt anyone, 
and despite these warnings and without 
prompting from either trial counsel or the 
State, petitioner voluntarily opened the door to 
being impeached with his prior conviction for 
reckless aggravated assault. Eggleston v. State, 
—8.W.3d —, 2021 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Apr. 15, 2021). 


16. ——Effective Assistance Denied. 

Inmate showed counsel’s advice to accept a 
plea agreement providing defendant’s sen- 
tences would run concurrent to a federal sen- 
tence was ineffective assistance because (1) 
such an agreement was unenforceable, as the 
federal government could not be forced to ob- 
serve such an agreement, showing deficient 
performance, and (2) the inmate showed the 
inmate would not have pled guilty but for the 
agreement, showing prejudice. Schaeffer v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 898 (Tenn. Crim. App. Oct. 6, 2017). 

Witnesses’ testimony about the victim’s 
mother’s history of erratic and irrational be- 
havior in stressful situations would have been 
irrelevant and inadmissible at trial, plus the 
witnesses’ testimony would not have been ma- 
terial to petitioner’s defense in light of the fact 
that the mother testified that she did not 
handle stressful situations well; therefore, pe- 
titioner was properly denied post-conviction 
relief. Lewis v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 683 (Tenn. Crim. App. Sept. 
7, 2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Trial counsel was not deficient for failing to 
certain witnesses, as their testimony would not 
have been material to the petitioner’s defense, 
nor was he prejudiced by counsel’s failure to 
introduce certain evidence, and therefore peti- 
tioner was not entitled to post-conviction relief. 
Lewis v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 683 (Tenn. Crim. App. Sept. 7, 
2018), review denied and ordered not pub- 
lished, — S.W.3d —, 2019 Tenn. LEXIS 15 
(Tenn. Jan. 16, 2019). 

Petitioner was properly denied post-convic- 
tion relief; testimony about his having driven 
around after the death of his first child in 1994 
would have opened the door for the State to 
introduce possible evidence of his bad charac- 
ter, and counsel made an informed strategic 
and tactical decision not to call two witnesses to 
testify regarding petitioner’s actions after the 
victim’s death. Lewis v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 683 (Tenn. Crim. 
App. Sept. 7, 2018), review denied and ordered 
not published, — S.W.3d —, 2019 Tenn. LEXIS 
15 (Tenn. Jan. 16, 2019). 

Petitioner claimed that counsel failed to ad- 
equately investigate his case or meet with him, 
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but counsel testified that he met with him a few 
times and discussed various strategies, and 
counsel further found in his investigation that 
inconsistencies in the victim’s statements were 
not particularly significant; the postconviction 
court creditéd counsel’s testimony, and peti- 
tioner was not entitled to post-conviction relief 
on the ground of ineffective assistance of coun- 
sel. Chambers v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 694 (Tenn. Crim. App. 
Sept. 12, 2018). 

Trial counsel investigated petitioner’s alleged 
alibi and was adequately prepared, counsel did 
not recall petitioner requesting any motions to 
he filed, plus counsel found no legal basis for a 
motion to suppress or a motion to challenge the 
charges, counsel advised petitioner to accept 
the offer but said the ultimate decision was 
petitioner’s, and petitioner stated at the plea 
hearing that he was satisfied with counsel’s 
representation, such that petitioner was not 
entitled to post-conviction relief. Chambers v. 
State, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 694 (Tenn. Crim. App. Sept. 12, 2018). 

Issues relating to the stop and subsequent 
search of petitioner’s vehicle were extensively 
litigated and fully considered on direct appeal 
and found to be without merit; counsel’s perfor- 
mance was not deficient nor had petitioner 
shown that he was prejudiced by any alleged 
deficiency in counsel’s performance. Hooten v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

There were several factors that supported a 
finding of premeditation besides whether the 
victim was unarmed, including the use of a 
deadly weapon, repeated blows, calmness after 
the killing, failing to render aid, the conceal- 
ment of evidence, and motive; counsel testified 
that there was no proof that the victim ever 
displayed a knife, and thus petitioner’s claim 
that counsel was ineffective for failing to chal- 
lenge the notion that the victim was unarmed 
failed and he was not entitled to post-conviction 
relief. Hooten v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 757 (Tenn. Crim. App. Oct. 5, 
2018), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 138 (Tenn. Feb. 20, 2019). 

Petitioner claimed counsel failed to effec- 
tively explain that if he did not testify, then 
counsel would be unable to present petitioner’s 
version of events, but this claim was not estab- 
lished and petitioner was not entitled to relief 
on ineffective assistance grounds; counsel re- 
called having multiple conversations with peti- 
tioner about whether he should testify, it was 
ultimately petitioner’s decision as to whether 
he testified, plus he admitted that he never 
asked the trial court if he would be able to tell 
his side of the story if he did not testify. Hooten 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 5, 2018), 
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appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
138 (Tenn. Feb. 20, 2019). 

Petitioner failed to establish that counsel 
provided deficient performance, and thus he 
was not entitled to post-conviction relief; trial 
counsel questioned a witness about the incon- 
sistency regarding whether he reported to the 
police that he heard a gunshot in a particular 
recording, which recording was played several 
times during the trial, and it was up to the jury 
to determine the witness’s credibility and if 
there was a gunshot. Jones v. State, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 763 (Tenn. 
Crim. App. Oct. 9, 2018). 

Petitioner showed that his counsel was inef- 
fective for failing to timely file a motion for new 
trial, and therefore the trial court erred by 
denying him postconviction relief, because the 
untimely motion resulted in the failure to pre- 
serve and pursue petitioner’s additional issues 
on direct appeal, and because the resulting 
waiver constituted the failure to subject the 
State to the adversarial appellate process, pe- 
titioner was presumptively prejudiced by trial 
counsel’s deficient performance. Howard v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 51 (Tenn. Crim. App. Jan. 24, 2019), 
rev d, 604 S.W.3d 53, 2020 Tenn. LEXIS 268 
(Tenn. July 16, 2020). 

Defendant showed that defendant’s trial 
counsel provided deficient performance be- 
cause, although the chosen defense was mis- 
taken identity, counsel failed to challenge the 
sufficiency of the evidence of defendant’s espe- 
cially aggravated robbery and aggravated rob- 
bery convictions. Furthermore, defendant 
showed that counsel’s deficient performance 
resulted in prejudice because a reasonable 
probability existed that the trial court or the 
appellate court would have acted in defendant’s 
favor if the sufficiency issues had been raised. 
Boatwright v. State, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 178 (Tenn. Crim. App. Mar. 
10, 2020). 

Trial counsel was ineffective in failing to 
challenge the sufficiency of the evidence to 
support the criminal littering conviction under 
T.C.A. § 39-14-504, because the State did not 
present sufficient evidence that the items lit- 
tered weighed over five pounds, as required for 
classification of the conviction as a Class B 
misdemeanor. McCullough v. State, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 210 (Tenn. 
Crim. App. Mar. 31, 2020), appeal denied, Mc- 
Cullough v. State, — S.W.3d —, 2020 Tenn. 
LEXIS 392 (Tenn. July 22, 2020). 

Counsel was ineffective for failing to preserve 
the certified question regarding the inmate’s 
motion to suppress where the judgment of con- 
viction contained a comment in which it stated 
that the inmate reserved the right to appeal the 
motion to suppress, but there was no certified 
question articulated by the inmate or entered 
by the trial court. Milam v. State, — S.W.3d —, 
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2020 Tenn. Crim. App. LEXIS 731 (Tenn. Crim. 
App. Nov. 17, 2020). 

Petitioner was prejudiced by trial counsel’s 
deficient performance in failing to procure pe- 
titioner’s mental health records because the 
evidence against her was not overwhelming 
and her mental health evidence, which in- 
cluded that following the victim’s death she 
was involuntarily committed for a suicide at- 
tempt and diagnosed with several mental dis- 
orders would have answered serious questions 
regarding her demeanor, which counsel had 
noted himself. Metz v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 7 (Tenn. Crim. App. 
Jan. 7, 2021). 

Petitioner was prejudiced by trial counsel’s 
deficient performance in failing to call four 
known character witnesses to testify at trial 
that until petitioner moved to Tennessee four 
weeks before the victim’s death, she was still 
the loving, nurturing mother they had always 
known, because the evidence against petitioner 
was not overwhelming and significant evidence 
of her long history of good character as a loving, 
nurturing, attentive mother had a reasonable 
probability of changing the outcome. Metz v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 7, 2021). 

Even though trial counsel’s performance was 
deficient for failing to investigate the co-defen- 
dant’s military records, as counsel had ample 
evidence that the co-defendant had mental 
health issues warranting investigation, peti- 
tioner was not prejudiced by the absence of 
evidence of the co-defendant’s mental health 
issues as revealed in those records because it 
would not have affected the State’s theory that 
petitioner was culpable for the victim’s death 
under the theory of criminal responsibility. 
Metz v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. Jan. 7, 2021). 

Even though trial counsel’s performance was 
deficient for failing to investigate the co-defen- 
dant’s military records concerning a rape and 
murder trial, as counsel had ample evidence 
that the co-defendant had mental health issues 
warranting investigation, petitioner was not 
prejudiced because the co-defendant’s state- 
ment to police as admitted at trial was similar 
enough in content to the detective’s prior sworn 
testimony that the absence of the prior sworn 
testimony did not prejudice petitioner. Metz v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 7 (Tenn. Crim. App. Jan. 7, 2021). 


20. —Waiver. 

Trial court’s questioning established that de- 
fendant’s waiver was knowing and voluntary, 
and he agreed that it was completely his choice 
to represent himself; the trial court’s error in 
failing to secure the waiver in writing was 
harmless, as it was clear that defendant know- 
ingly and intelligently waived his right to coun- 
sel. State v. Champion, — S.W.3d —, 2018 
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Tenn. Crim. App. LEXIS 392 (Tenn. Crim. App. 
May 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 642 (Tenn. Oct. 11, 2018). 

Trial court erred in requiring defendant to 
proceed pro se at trial because defendant did 
not implicitly waive the right to counsel and the 
trial court erred in determining that defendant 
forfeited the right to counsel. Given the calam- 
ity of errors that permeated the proceedings, 
remand for a new trial was necessary due to the 
trial court’s errors in the procedure it employed 
to find that defendant forfeited the right to 
counsel and in requiring defendant to proceed 
pro se at trial. State v. Toomes, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. Oct. 29, 2020). 


21. —Forfeiture. 

Trial court erred in requiring defendant to 
proceed pro se at trial because the trial court 
erred in determining that defendant forfeited 
the right to counsel without properly holding 
an evidentiary hearing. Given the calamity of 
errors that permeated the proceedings, remand 
for a new trial was necessary due to the trial 
court’s errors in the procedure that the court 
employed to find that defendant forfeited the 
right to counsel and in requiring defendant to 
proceed pro se at trial. State v. Toomes, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 700 
(Tenn. Crim. App. Oct. 29, 2020). 


28. —Self-Representation. 

Trial court did not err by allowing defendant 
to proceed pro se at trial after he was thor- 
oughly questioned about his knowledge and 
experience with the legal system and informed 
of the folly in self-representation but still 
stated a desire to represent himself. State v. 
Jones, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 853 (Tenn. Crim. App. Sept. 18, 2017), 
affd, 568 S.W.3d 101, 2019 Tenn. LEXIS 19 
(Tenn. Jan. 30, 2019). 

Trial court erred in allowing defendant to 
represent himself at trial because, while defen- 
dant stated in open court, “I represent myself,” 
the trial court did not properly advise him in 
open court that he was entitled to the assis- 
tance of counsel at every stage of the proceed- 
ings, determine whether defendant’s waiver 
was knowing and intelligent, obtain the re- 
quired written waiver, did not present defen- 
dant with an ultimatum regarding his behavior 
that would result in the loss of the right to 
counsel, and did not hold an evidentiary hear- 
ing on the issue of whether defendant’s behav- 
ior—intentionally manipulating the justice sys- 
tem—was such that he forfeited the right to 
counsel. Consequently, there was no consider- 
ation of the factors relevant to forfeiture in the 
record. State v. Pearsons, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 648 (Tenn. Crim. App. 
Aug. 22, 2018). 

Trial court did not abuse its discretion by 
denying defendant’s attempt to waive his right 


Art.) 809 


to counsel and demand to proceed pro se be- 
cause the request was not timely, as defen- 
dant’s demand did not occur until after the 
close of the State’s case-in-chief, the trial court 
found that defendant’s focus was on delaying 
and disrupting the process, and defendant in- 
dicated he needed help understanding the rules 
of court. State v. Greer, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 565 (Tenn. Crim. App. 
Aug. 17, 2020). 


29. Right to Demand Nature and Cause 
of Accusation. 

Because the blood alcohol concentration 
(BAC) evidence was suppressed, the trial court 
did not err by dismissing the count alleging 
DUI per se; however, the trial court erred by 
dismissing the indictment in its entirety be- 
cause the grand jury could consider the sup- 
pressed evidence showing defendant’s BAC 
level as the grand jury could consider evidence 
obtained in violation of an accused’s constitu- 
tional rights; the State did not knowingly pres- 
ent false testimony; the officer’s and the mag- 
istrate’s testimony was not unfairly prejudicial 
to defendant in relation to the remaining in- 
dictment counts; and, even without the blood 
analysis results, the evidence was sufficient to 
permit the State to continue its prosecution of 
the remaining charges. State v. Collier, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 1036 
(Tenn. Crim. App. Dec. 15, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 221 
(Tenn. Apr. 18, 2018). 


31. —What Indictment or Presentment 
Must Contain. 

Omission of co-defendant’s name when the 
prosecutor read the indictment to the jury was 
not an amendment of the indictment as argued 
by defendant because the indictment provided 
the accused with the nature and cause of the 
accusation being made against him; enabled 
the accused to know the accusation to which an 
answer was required; furnished the court with. 
an adequate basis for the entry of a proper 
judgment; and protected the accused from 
double jeopardy; additionally, during the trial, 
the jury was told on more than one occasion 
that co-defendant was also charged in the case 
and that the charges against him were dis- 
missed. State v. Sexton, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 730 (Tenn. Crim. App. 
Aug. 17, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 47 (Tenn. Jan. 18, 2018), 
overruled in part, State v. Jones, 589 S.W.3d 
747, 2019 Tenn. LEXIS 505 (Tenn. Nov. 13, 
2019). 

Presentment was not defective because it 
clearly referenced the correct code section for 
the offense of aggravated sexual battery, con- 
tained sufficient facts to provide defendant 
with notice of the subsection of the statute 
under which he was being charged, and fur- 
nished the trial court with an adequate basis 
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for entry of a proper judgment and to protect 
defendant from a subsequent prosecution for 
the same offense; it was obvious that he was 
well aware of the statutory elements of the 
crime with which he was charged based on his 
defense at trial and his own testimony, in which 
defendant emphasized that any touching that 
might have occurred was not intentional. State 
v. Collins, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 981 (Tenn. Crim. App. Nov. 27, 2017). 

Six of defendant’s convictions related to 
sexual abuse, child abuse, and child neglect 
involving his children had to be dismissed be- 
cause the indictment failed to provide defen- 
dant with adequate notice of the charged of- 
fenses. State v. Sharp, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 130 (Tenn. Crim. App. Feb. 
26, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 400 (Tenn. Aug. 16, 2019). 

Defendant’s conviction for employing a fire- 
arm during the commission of a dangerous 
felony had to be vacated because (1) the indict- 
ment did not charge defendant with that of- 
fense, (2) defendant could not waive the error, 
and (3) the indictment did not meet constitu- 
tional requirements to give defendant proper 
notice of charges and to give the court an 
adequate basis for a proper judgment. Romero 
v. State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. May 20, 2019). 

Indictments charging defendant with first 
degree premeditated murder, first degree 
felony murder, and aggravated robbery were 
sufficient because the elements of the crimes 
were clearly set forth in the indictment, along 
with the statutes for each. State v. Rimmer, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. May 21, 2019). 


33. —Notice of Offense Sufficient. 

Bill of particulars was sufficient for constitu- 
tional purposes; the bill’s text, while not exten- 
sive, provided defendant information in addi- 
tion to that contained in the indictment and 
informed him of the pertinent actions that he 
should investigate and for which he should 
prepare a defense. State v. Carey, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 704 (Tenn. Crim. 
App. Aug. 9, 2017). 

Indictment satisfied the requirements under 
the constitution given that it set forth the 
material elements of hindering a secured credi- 
tor under T.C.A. § 39-14-116 and gave the 
factual allegations of the year, make, and model 
of the vehicle, the holder of the security inter- 
est, the date on which the alleged crime took 
place, and the county in which the crime alleg- 
edly occurred. State v. Carey, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 704 (Tenn. Crim. App. 
Aug. 9, 2017). 

For purposes of T.C.A. § 40-13-202, the in- 
dictment for attempted first degree murder 
under T.C.A. §§ 39-12-101, 39-13-202 was le- 
gally sufficient, as the indictment referenced 
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the murder statute, named the victim, and 
provided a time period during which the State 
alleged the offense occurred; although the in- 
dictment did not state the means by which the 
State alleged defendant committed the offense, 
such was not required in order to provide him 
with notice. State v. Fisher, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 847 (Tenn. Crim. App. 
Sept. 15, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 96 (Tenn. Feb. 14, 2018). 

Indictments provided sufficient notice to de- 
fendant because each of the indictments cited 
the relevant statute. State v. Watkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Mar. 26, 2019). 

Indictment stating an incorrect mens rea for 
indecent exposure was not invalid because (1) 
the indictment stated the correct statute and 
information on the crime’s elements, giving 
sufficient notice of the crime and mens rea, and 
(2) defendant did not seek more specific infor- 


mation. State v. Johnson, — S.W.3d —, 2019 


Tenn. Crim. App. LEXIS 422 (Tenn. Crim. App. 
July 15, 2019). 

Indictment was sufficient to inform defen- 
dant of the nature of the charge of tampering 
with the firearm he used during a shooting 
because the indictment informed defendant 
that he was accused of altering, destroying, or 
concealing any record, document, or thing with 
the intent to impair its verity, legibility, or 
availability as evidence in an investigation that 
he knew was taking place,and the indictment 
cited to subsection (a)(1). State v. Manning, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 615 
(Tenn. Crim. App. Sept. 17, 2020). 

Defendant’s indictment for attempted first- 
degree murder was sufficient to permit him to 
be tried on that charge because the indictment 
necessarily implied the attempted homicide 
was intentional as the element of premedita- 
tion required a previously formed design or 
intent to kill; the indictment clearly stated that 
the alleged offense occurred with premeditation 
and was a Class A felony; and the only at- 
tempted homicide offense that had an element 
of premeditation and was a Class A felony was 
attempted first-degree murder. State v. Robin- 
son, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
96 (Tenn. Crim. App. Mar. 17, 2021). 


39. Right to Be Informed of Constitu- 
tional Rights. 

Trial court erred in denying defendant’s mo- 
tion to suppress the statement which defendant 
gave prior to defendant’s arrest to responding 
police officers because defendant was not ad- 
vised of defendant’s Miranda rights in that 
defendant was in custody as defendant was in 
handcuffs and in the back of a police car when 
defendant made the statement and an officer 
never articulated to defendant that defendant 
was being handcuffed or placed in the car for 
safety reasons. However, the error was harm- 
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less given the evidence of defendant’s guilt. 
State v. Moran, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 701 (Tenn. Crim. App. Oct. 29, 
2020). 


40. Right to Meet Witnesses Face to Face. 

While a trial court erred by preventing defen- 
dant from cross-examining a witness about an 
unrelated pending charge, the error was harm- 
less because another witness testified that de- 
fendant sold oxycodone pills to the witnesses 
and police detectives testified that defendant 
confessed to selling the pills. Defense counsel 
exposed the potential of the witness for bias by 
revealing that the guilty plea by the witness to 
simple possession was expunged and by having 
the witness admit that the officers threatened 
to take the witness to jail. State v. Ashford, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 801 
(Tenn. Crim. App. Sept. 1, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 56 (Tenn. Jan. 
18, 2018). 

Because the victim testified and was cross- 
examined at trial, the testimonial nature of the 
victim’s statement had no bearing on the ad- 
missibility of the patrol vehicle video in which 
the victim made her statements in response to 
an officer’s questions. State v. Tittle, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 925 (Tenn. 
Crim. App. Oct. 23, 2017). 

Recording did not violate the Confrontation 
Clause, and no clear and unequivocal rule of 
law was violated, because the recording con- 
tained statements and questions from an inves- 
tigator, an officer, and defendant’s statements, 
and the investigator was present at trial for 
cross-examination. State v. Langlinais, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 170 
(Tenn. Crim. App. Mar. 2, 2018), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 408 (Tenn. July 
19, 2018). 

Defendant claimed a Confrontation Clause 
issue on appeal, but he waived the issue for 
review by not objecting on these grounds dur- 
ing the trial; in any event, the Confrontation 
Clause was not violated because defendant was 
afforded the right and opportunity to confront 
and cross-examine the expert during the trial. 
State v. Fleming, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 218 (Tenn. Crim. App. Mar. 
22, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 420 (Tenn. July 18, 2018). 

Trial court did not abuse its discretion in 
limiting defendant’s cross-examination of the 
victim regarding an investigation conducted by 
the board of professional responsibility because 
as such evidence was no relevant to defendant’s 
mental statement or whether defendant com- 
mitted aggravated robbery of the victim. State 
v. Vincent, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 713 (Tenn. Crim. App. Nov. 8, 2019). 

Defendant’s right to confrontation was not 
violated based on his allegation that, based on 
the physical layout of the courtroom, he was 
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unable to see the victim seated on the witness 
stand because the trial court found that defen- 
dant had been seated in a chair from which the 
witness stand could be seen, he had voluntarily 
moved to another chair during the victim’s 
testimony, he had been afforded the opportu- 
nity to move the defense table and to sit in a 
different chair, defendant had been present in 
the courtroom during the victim’s testimony 
and had been afforded the right to cross-exam- 
ine her, and the trial court rejected his allega- 
tion that the victim had been instructed to hide 
from defendant by positioning herself where he 
could not see her. State v. Owens, — 8.W.3d —, 
2020 Tenn. Crim. App. LEXIS 176 (Tenn. Crim. 
App. Mar. 9, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 330 (Tenn. June 3, 2020). 

Admission of the victims’ medical reports did 
not violate the Confrontation Clause by record- 
ing the victims’ testimony without giving defen- 
dant an opportunity to cross-examine because 
each victim testified and defendant had the 
opportunity to cross-examine them extensively 
about their previous statements. State v. John- 
son, — 8.W.3d —, 2020 Tenn. Crim. App. LEXIS 
312 (Tenn. Crim. App. Apr. 30, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 548 
(Tenn. Sept. 16, 2020). 

Trial court did not violate defendant’s rights 
under the Confrontation Clause because the 
record established that defendant was able to 
question and alert the jury as to co-defendant’s 
motivation for testifying, asking her why she 
was testifying for the State and whether she 
received the promise of leniency in exchange for 
her testimony. State v. Nunez, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 559 (Tenn. Crim. 
App. Aug. 14, 2020). 

Trial court did not err in failing to grant a 
mistrial based on a violation of defendant’s 
constitutional right of confrontation when a 
detective testified about co-defendant’s identi- 
fication of defendant as the detective’s testi- 
mony did not constitute a significant portion of 
the evidence of guilt because there was ample 
evidence identifying defendant’s involvement 
in the crimes absent the detective’s mention of 
co-defendant’s identification of defendant as 
the victim identified defendant in a photograph 
and testified at trial with certainty about the 
identification; and one witness to the carjack- 
ing and robbery identified defendant as a par- 
ticipant. State v. Harris, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Feb. 23, 2021). 


41. —Non-testimonial Statement. 
Admission of several exhibits, including an 
order resetting defendant’s case and probation 
violation warrants, did not violate defendant’s 
right to confrontation because they were cre- 
ated for the administration of the affairs of the 
county circuit court and were nontestimonial. 
State v. Chick, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 623 (Tenn. Crim. App. July 17, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 805 (Tenn. Nov. 16, 2017). 

Admitting a photo lineup based on a hearsay 
statement did not violate defendant’s confron- 
tation right because the spontaneous hearsay 
statement made as the declarant was running 
down a street was not testimonial. State v. 
Bumpas, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 803 (Tenn. Crim. App. Sept. 1, 2017), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 11 (Tenn. Jan. 17, 
2018). 

Defendant’s official driver record did not vio- 
late his rights under the Confrontation Clause 
because the certification of a public record was 
not testimonial; if the records themselves do 
not fall within the constitutional guarantee 
provided by the Confrontation Clause, it would 
be odd to hold that the foundational evidence 
authenticating the records does. State v. Mar- 
tinez, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 977 (Tenn. Crim. App. Nov. 21, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
177 (Tenn. Mar. 15, 2018). 

In a case in which defendant was convicted of 
criminal exposure to HIV, the admission of the 
county health department records that pur- 
ported to establish both defendant’s positive 
HIV status as well as his knowledge of the 
same did not violate defendant’s constitutional 
rights to confrontation because the records 
were a combination of medical records relevant 
to defendant’s diagnosis and treatment and 
business records created for the administration 
of the health department’s affairs; and nothing 
suggested that the records were created for the 
purpose of establishing or proving some fact at 
trial, and, in consequence, they were not testi- 
monial. State v. Person, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2018). 

Even though the trial court erred by allowing 
the State to elicit testimony from a detective 
about a statement made by a non-testifying 
co-defendant concerning an unidentified eye- 
witness to the crime, because its prejudicial 
impact substantially outweighed the mislead- 
ing impression created by the defense’s cross- 
examination, the error was not plain because 
the testimony of the State’s key witness and 
other incriminating evidence provided more 
than enough proof for the jury to conclude that 
defendant was one of the perpetrators. State v. 
Vance, 596 S.W.3d 229, 2020 Tenn. LEXIS 83 
(Tenn. Feb. 25, 2020). 

Because the primary purpose of the affidavit 
was to authenticate the repair invoice as a 
business record, it was not evidentiary, and 
because the primary purpose of the affidavit 
was not evidentiary, the Confrontation Clause 
had no application to its admission. State v. 
Miller, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 58 (Tenn. Crim. App. Feb. 3, 2020). 
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Because the repair invoice qualified as a 
business record and was excepted from the 
hearsay rule, and as a business record, the 
invoice was nontestimonial, and therefore its 
admission did not violate the Confrontation 
Clause. State v. Miller, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 58 (Tenn. Crim. App. Feb. 3, 
2020). 


42. —Absence of Witnesses — Affidavits. 

Because the State was not required to call 
any particular witness in a criminal prosecu- 
tion, and defendant could have issued a sub- 
poena to secure the testimony of the confiden- 
tial informant’s wife, but did not, he accepted 
the risk that the State would not call her as a 
witness, and defendant was not entitled to 
plain error relief based upon a Confrontation 
Clause violation. State v. Webster, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 310 (Tenn. Crim. 
App. Apr. 25, 2018). 


—Audio-recorded statement. 

Audio-recorded statement of a witness re- 
corded by a police detective the day after a 
shooting was admissible when the witness tes- 
tified at trial as to having no recollection of the 
shooting because the trial court determined 
that the statement was made pursuant to cir- 
cumstances indicating trustworthiness as de- 
fendant did not appear to be under the influ- 
ence of drugs, was apprehensive, and had 
asked for but was denied money; the statement 
was consistent with the other evidence, and 
defense counsel cross-examined defendant. 
State v. Moore, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 352 (Tenn. Crim. App. May 15, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 503 (Tenn. Sept. 16, 2020). 


46. —Expert Testimony. 

Excluding deficiencies in the expert’s qualifi- 
cations, as the trial court did here, effectively 
shielded the expert from the purpose of cross- 
examination, which was to test the reliability of 
an expert’s opinion; a new trial was necessary 
because the court was unable to conclude that 
the error in precluding defendant from cross- 
examining the State’s key witness did not im- 
pact the verdict in this case. State v. Zeigler, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 83 
(Tenn. Crim. App. Feb. 7, 2019). 


48. —Testimony Heard in Prior Proceed- 
ing. 

Because defendant had the opportunity to 
cross-examine the victim regarding the infor- 
mation in the order of protection and failed to 
do so, the admission of the petition did not 
violate his confrontation rights. State v. Smoot, 
— 8.W.3d —, 2018 Tenn. Crim. App. LEXIS 739 
(Tenn. Crim. App. Oct. 1, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 77 (Tenn. Jan. 
16, 2019). 
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49. —Testimony Heard in Former Trial. 


51. —W—Absence or Nonresidence of Wit- 
ness. 

Trial court did not abuse its discretion in 
determining the witness was unavailable be- 
cause nearly 20 years had passed between the 
first trial and the State’s attempts to locate the 
witness before the second trial, an agent at- 
tempted to locate the witness using numerous 
search tools, including the NCIC database, 
which he explained was a national search 
through the FBI, the agent developed one un- 
successful lead through a telephone number, 
and the agent said he did not have information 
about the witness’s family members and was 
unable to contact them to gain more informa- 
tion. State v. Rimmer, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 322 (Tenn. Crim. App. May 
21, 2019). 


52. —Hearsay. 

Confrontation Clause did not apply to the 
trial court’s admission of portions of a tran- 
script of a proceeding that did not qualify as 
hearsay. State v. Chick, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 623 (Tenn. Crim. App. 
July 17, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 805 (Tenn. Nov. 16, 2017). 

Trial court erred in revoking defendant’s pro- 
bation because it improperly allowed state- 
ments by the victim to an officer, which were 
hearsay; the trial court failed to make any 
finding of good cause to justify the denial of 
defendant’s confrontation rights, and the State 
offered no explanation as to why the alleged 
victim was not present as a witness. State v. 
Washington, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 817 (Tenn. Crim. App. Sept. 5, 
2017). 

Officer’s testimony about the anonymous 
complainant’s statements was not being offered 
for the truth of the matter asserted, that defen- 
dant was armed, and thus the testimony was 
not inadmissible hearsay; as to defendant’s 
argument that the testimony violated his con- 
frontation rights, he waived this argument by 
not having specifically objected on this ground 
under TRAP 36, but in any event, the issue of 
confrontation was not applicable. State v. Mi- 
lon, — S.W.3d —, 2017 Tenn. Crim. App. LEXIS 
923 (Tenn. Crim. App. Oct. 19, 2017). 

Testimony of the 12-year-old victim’s aunt 
that the child told her that defendant had 
knocked down his bedroom door did not violate 
her right to confront the child on cross-exami- 
nation because, despite defendant’s claims to 
the contrary, the trial transcript showed that 
the child testified about his conversation with 
his aunt on direct examination and that defen- 
dant had an opportunity to cross-examine him 
about that testimony; thus, defendant was not 
entitled to plain error relief regarding the ad- 
mission of that testimony. State v. Grant, — 
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S.W.3d —, 2018 Tenn. Crim. App. LEXIS 294 
(Tenn. Crim. App. Jan. 4, 2018). 

In a case in which a confidential informant 
(CI) purchased crack cocaine from defendant, 
the statements of the CI’s wife, who was accom- 
panying him*during the transactions, did not 
violate defendant’s right to confrontation be- 
cause she never discussed the purchase of co- 
caine with defendant; and the State did not 
offer any of her recorded statements for the 
truth of the matter asserted. State v. Webster, 
—§.W.3d —, 2018 Tenn. Crim. App. LEXIS 310 
(Tenn. Crim. App. Apr. 25, 2018). 

Defendant’s right to confrontation was not 
violated by the corporal’s and the confidential 
informant’s testimony regarding the search of 
the confidential informant’s wife because the 
appellate court could discern no conduct on the 
part of the wife that constituted a non-verbal 
assertion that she was not in possession of any 
controlled substances prior to meeting with 
defendant; and, although defendant com- 
plained that he was not afforded the opportu- 
nity to cross-examine her regarding her cred- 
ibility or veracity, both the corporal and the 
confidential informant testified regarding the 
search and were subject to cross-examination 
by defendant. State v. Webster, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 310 (Tenn. Crim. 
App. Apr. 25, 2018). 

Trial court did not err by admitting into 
evidence a witness’s statement to the police 
that led to the discovery of one of the victims 
because neither investigator provided an out- 
of-court statement made by the witness during 
her interview, and because the State did not 
offer hearsay evidence, defendant’s confronta- 
tion rights were not violated. State v. Cool, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 691 
(Tenn. Crim. App. Sept. 12, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 58 (Tenn. 
Jan. 18, 2019). 

Investigator’s testimony that another ana- 
lyst had verified his identification of defen- 
dant’s palm print necessarily included that 
analyst’s statement that the investigator’s 
identification was accurate or true, and both 
the statement and supporting documents quali- 
fied as testimonial; because the verifying ana- 
lyst did not testify at trial, defendant’s Confron- 
tation Clause rights were implicated, but as the 
evidence was more than sufficient against de- 
fendant, the admission of this testimony was 
harmless. State v. Kiser, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
June 6, 2019), appeal denied, — S.W.3d — 
2019 Tenn. LEXIS 473 (Tenn. Sept. 18, 2019). 


59. —Impeachment. 

Defendant’s cross-examination on an officer’s 
personnel record was not unduly limited be- 
cause (1) the issue was irrelevant, and (2) 
defendant was allowed to explore the fact that 
the officer had been engaged in evicting defen- 
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dant’s family when stating defendant was a 
possible suspect in an aggravated robbery. 
State v. Bumpas, — S.W.38d —, 2017 Tenn. 
Crim. App. LEXIS 803 (Tenn. Crim. App. Sept. 
1, 2017), review denied and ordered not pub- 
lished, — S.W.3d —, 2018 Tenn. LEXIS 11 
(Tenn. Jan. 17, 2018). 

Trial court abused its discretion by not allow- 
ing defense counsel to cross-examine witnesses 
about possible bias as a visa application by one 
witness was relevant to show possible bias 
against defendant and the jury could have 
inferred that another witness could have been 
motivated to lie or exaggerate claims against 
defendant, even though the evidence of the 
witnesses being illegal immigrants may have 
been unfairly prejudicial. However, the error 
was harmless beyond a reasonable doubt given 
all the evidence against defendant. State v. 
Gonzales, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. Oct. 18, 2018). 

Trial court did not unreasonably restrict de- 
fendant’s right to cross-examine a former police 
officer, who was fired from his employment for 
having sent and or received inappropriate text 
messages with a confidential informant, be- 
cause the evidence surrounding his termina- 
tion was not relevant in that it made any fact in 
evidence that was of consequence more prob- 
able or less probable; and there was no evidence 
that the text messages were concealed or that 
the officer made false statements or lied about 
the messages. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 


64. Right to Compulsory Process. 
Postconviction court erred by failing to grant 
petitioner’s physician’s motion to quash a judi- 
cial subpoena compelling him to testify at a 
hearing on behalf of petitioner because he was 
statutorily exempt from subpoena to the hear- 
ing but was subject to subpoena to a deposition. 
The court further held that it saw no reason 
why petitioner could not participate in the 
physician’s deposition via telephone, video, or 
some other media, and therefore petitioner’s 
inability to leave prison to attend a deposition 
was not sufficient justification for denying the 
physician’s motion to quash. Sexton v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 876 
(Tenn. Crim. App. Nov. 30, 2018). 
Post-conviction court did not abuse its discre- 
tion and violate defendant’s right to compul- 
sory process by excluding most of defendant’s 
proposed witnesses from testifying at the post- 
conviction hearing because the court properly 
determined that most of the proposed witnesses 
were either cumulative or irrelevant. Although 
many of the witnesses would have testified 
regarding defendant’s mental problems and/or 
the victim’s mental problems, proof on both of 
these issues was presented to the jury. Mara- 
schiello v. State, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 780 (Tenn. Crim. App. Dec. 4, 
2020). 


65. Right to Speedy Trial. 

Trial court properly found that defendant’s 
speedy trial rights were not violated because, 
while the State conceded that it took “over two 
years” for the case to go to trial, defendant 
conceded that he did not assert his right to a 
speedy trial, and the issuance of a superseding 
indictment did constitute prejudice to him. 
State v. Pearsons, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 648 (Tenn. Crim. App. Aug. 
22, 2018). . 

Defendant was not denied his right to a 
speedy trial because the delay of just over two 
years was not unreasonable; there was no evi- 
dence that the delay was intentionally caused 
by the State, defendant failed to present any 
evidence that he was prejudiced by the delay, 
and the case was extremely complex. State v. 
Carter, — S.W.3d —, 2018 Tenn. Crim. App. 
- LEXIS 647 (Tenn. Crim. App. Aug. 22, 2018). 

Defendant’s right to a speedy trial was not 
violated where the trial court issued the proba- 
tion revocation warrant on July 25, 2016 and 
held the probation revocation hearing just five 
months later. State v. Robertson, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 688 (Tenn. Crim. 
App. Sept. 12, 2018). 

Defendant’s right to a speedy trial was not 
violated; although there was a delay of two 
years, all of the continuances were either nec- 
essary or acquiesced to or caused by defendant, 
plus defendant’s complaint about being brought 
back and forth to court was not seen as an 
assertion of his right to a speedy trial, and he 
failed to show that his pretrial incarceration 
was excessively oppressive. State v. Johnson, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 822 
(Tenn. Crim. App. Nov. 6, 2018). 

Defendant’s motion to dismiss on speedy trial 
grounds was properly dismissed because, de- 
spite the determination that the delay was 
presumptively unreasonable, there was no 
showing the State intentionally delayed the 
matter to the prejudice of defendant or for 
tactical advantage, most of the delay was ac- 
quiesced to by defendant, and the State was 
diligent in communicating with defense counsel 
to try to get defendant’s motions to be heard. 
State v. Christian, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 506 (Tenn. Crim. App. Aug. 
21,2019). 

Defendant’s right to a speedy trial was not 
violated despite the 20-month long delay be- 
cause defendant was already in custody on a 
separate matter and was released prior to trial, 
there was no evidence that the delay was 
meant to gain a tactical advantage of defen- 
dant, and defendant was not prejudiced by the 
delay. State v. Jordan, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 27 (Tenn. Crim. App. Jan. 
21, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 370 (Tenn. June 3, 2020). 


Art. 15.9 


Defendant’s right to a speedy trial was not 
violated by the three and one-half year delay 
because the delay was not inordinately long, 
the reason was a legitimate one and not part of 
a plan by the State to prejudice defendant, 
defendant did not assert the right until he filed 
his motion to dismiss, and there was no preju- 
dice to defendant as a result of the delay. State 
v. Golden, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 692 (Tenn. Crim. App. Oct. 23, 2020). 

There was no speedy trial violation because 
the thirteen-month delay did not impair the 
defense, and based on the nature of the charges 
against defendant and the numerous witnesses 
involved at trial, the case was sufficiently com- 
plex that any delay was not unreasonable. 
State v. Moon, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 55 (Tenn. Crim. App. Feb. 14, 
2021). 

Because defendant failed to establish preju- 
dice from the more than two-year delay in this 
case between his arrest and his pleading guilty, 
the trial court did not err by denying his motion 
to dismiss and his right to a speedy trial was 
not violated; the delay, which was twice as long 
as the maximum sentence that could be im- 
posed, weighed against the State, but defen- 
dant could not identify any prejudice to his 
ability to present a defense and the record did 
not suggest that the presence of the unresolved 
charges disadvantaged him. State v. Boykin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Mar. 4, 2021). 


68. —Waiver of or Acquiescence in Delay. 

No speedy trial violation existed where the 
reason for the delay was due to the numerous 
requests of defendants and co-defendants seek- 
ing to reset the trial as each attempted to 
investigate, prepare, or resolve their cases and 
they were tried less than one year after the 
severance of a co-defendant. State v. Denton, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 743 
(Tenn. Crim. App. Aug. 21, 2017), appeal de- 
nied, — §.W.3d —, 2017 Tenn. LEXIS 856 
(Tenn. Dec. 8, 2017). 

Defendant’s right to a speedy trial was not 
violated by the three-year delay between the 
indictment and the trial because the defense 
caused or acquiesced to several of the delays, 
the court found no evidence that the public 
defender’s office had any breakdown in the 
case, even with their funding constraints, and 
provided competent, thorough representation 
for defendant, and defendant did not move to 
dismiss the case for violation of his right until 
two years after he was arraigned and counsel 
had asked for an eight-month delay. State v. 
Hernandez, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 310 (Tenn. Crim. App. May 15, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 470 (Tenn. Sept. 18, 2019). 


69. Right to Public Trial. 
Defendant did not show defendant’s right to 
a public trial was violated because, (1) as to one 


Art..I, $9 


alleged violation, the record did not reflect the 
public’s exclusion from the courtroom, and, (2) 
as to another alleged violation, defendant did 
not preserve the issue by objecting or raising 
the issue in anew trial motion. State v. Lane, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 600 
(Tenn. Crim. App. Sept. 20, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 111 
(Tenn. Feb. 19, 2020). 


70. Trial by Impartial Jury. 

Trial court did not err in failing to strike a 
juror from the jury because she stated she had 
been raped as a child by a family member, as 
the juror told the trial court that she could be 
impartial and there was no evidence the jury 
was not fair and impartial. State v. Thornton, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 524 
(Tenn. Crim. App. June 22, 2017). 

Juror’s expression of frustration with defense 
counsel did not deny defendant an impartial 
jury because there was no evidence (1) the jury 
was exposed to extraneous prejudicial informa- 
tion, or (2) ajuror was biased. State v. Howard, 
—§.W.3d —, 2017 Tenn. Crim. App. LEXIS 839 
(Tenn. Crim. App. Sept. 18, 2017). 

Juror misconduct did not entitle defendant to 
a mistrial because defendant did not show the 
jury was exposed to extraneous prejudicial in- 
formation or subjected to an improper outside 
influence or began deliberations before being so 
instructed. State v. Wilson, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 351 (Tenn. Crim. App. 
May 7, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 567 (Tenn. Sept. 13, 2018). 

Defendant was not deprived of his right to a 
fair trial by an impartial jury due to the mis- 
conduct of a juror as there was no willful 
concealment or failure to disclose on the part of 
the juror because he admitted during voir dire 
that his brother-in-law was the elected public 
defender, and that his brother was a criminal 
defense attorney; and defendant failed to pres- 
ent any evidence that the juror was actually 
prejudiced against him or was exposed to any 
extraneous information about the case. State v. 
Lester, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 889 (Tenn. Crim. App. Dec. 10, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
201 (Tenn. Apr. 11, 2019). 

Defendant was not entitled to relief for al- 
leged jury tampering because evidence that 
jurors waiked through a crowded hallway 
where victims might have been seated showed 
no extraneous prejudicial information, im- 
proper outside influence, or exposure to unau- 
thorized private communication, contact, or 
tampering. State v. Todd, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 250 (Tenn. Crim. App. 
Apr. 17, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 435 (Tenn. Aug. 21, 2019). 

Defendant provided no evidence showing 
how a juror’s understanding of her prior work- 
ing relationship with defendant’s mother af- 
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fected her ability to be impartial. State v. Jor- 
dan, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. May 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn, LEXIS 
543 (Tenn. Sept. 21, 2020). 


74, —Jury Instructions. 

Although trial counsel was deficient by fail- 
ing to object to the trial court’s ex parte com- 
munication with the jury during deliberations 
and by failing to request that the jury instead 
be brought in for supplemental instructions, 
defendant did not prove that the issue would 
have been successful on appeal. Further, it was 
not clear from the record that the trial court 
improperly influenced the verdict or that the 
jury changed its verdict as a result of the ex 
parte communication. Adams v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 791 
(Tenn. Crim. App. Dec. 20, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 218 
(Tenn. Apr. 15, 2020). 

Through its improper instruction to prospec- 
tive jurors that contrary to pro se defendant’s 
claim during voir dire, defendant’s counsel was 
not fired yesterday but was allowed to with- 
draw from representation due to what counsel 
and the court believed was defendant’s refusal 
to cooperate with counsel in preparing a de- 
fense, not only did the court inform the prospec- 
tive jurors that defendant lied to them, but 
provided the jury with its personal impression 
of defendant and essentially allowed the jury to 
consider inadmissible character evidence. State 
v. Toomes, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 700 (Tenn. Crim. App. Oct. 29, 2020). 


87. —Court Determines Juror’s Compe- 
tency. 

Defendant was not entitled to subpoena a 
juror because defendant presented no evidence 
that the juror knew the shooting victim and the 
victim’s family prior to trial or that the juror 
engaged in extra-judicial communications with 
members of the victim’s family or any other 
third party about the case during trial. Most of 
the social media communications between the 
juror and members of the victim’s family, in- 
cluding the upcoming sentencing of defendant, 
occurred after the trial. State v. Waggoner, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 595 
(Tenn. Crim. App. Sept. 24, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 126 
(Tenn. Feb. 19, 2020). 


88. —Exclusion of Juror. 

Petitioner testified he recalled hearing a ju- 
ror claim they belonged to the same gym as the 
prosecutor, but petitioner failed to present any 
proof during the post-conviction hearing as to 
which juror he was referring or how he was 
prejudiced; ineffective assistance was not 
shown for failing to challenge the juror and 
petitioner was not entitled to relief. Delosh v. 
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State, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 631 (Tenn. Crim. App. Sept. 23, 2020). 


89. —When Juror Knows State’s Witness. 
Petitioner was properly denied postconvic- 
tion relief on his claim that a juror had an 


» improper communication with a witness who 


testified via video recording because the juror 
testified that he did not communicate with the 
witness until after the trial, and the witness 
. testified that after the juror stated that he had 
seen the witness on video that day, they did not 
discuss the case further or go into the facts 
surrounding the events underlying the case. 
Clark v. State, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 448 (Tenn. Crim. App. June 19, 
2018). 


90. —Grounds for New Trial. 


91. ——Disqualification of Juror. 

Defendant failed to establish a prima facie 
case of juror bias or partiality based upon a 
juror question—pertaining to the difference in 
age between defendant and co-defendant, who 
was defendant's younger paramour—that was 
submitted to the trial court because the juror’s 
question was a response to defendant’s testi- 
mony that preceded it and not an affirmative 
statement of bias. State v. Pate, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 480 (Tenn. Crim. 
App. June 29, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 724 (Tenn. Nov. 15, 
2018). 


96. —Appellate Review. 

Petitioner was not entitled to relief on his 
contention that the jury was exposed to extra- 
neous prejudicial information or subjected to an 
improper outside influence because a juror’s 
entire testimony regarding her thought process 
during deliberations was inadmissible under 
Tenn. R. Evid. 606(b) and the post-conviction 
court found that the juror’s testimony that the 
trial judge told the jury that the trial had to be 
completed in a single day and that he did not 
give them the option to resume deliberations in 
the morning was not credible. Gatlin v. State, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 527 
(Tenn. Crim. App. June 23, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 669 
(Tenn. Oct. 4, 2017). 

Trial court did not err by failing to discharge 
a prospective juror for cause because of her 
expressed difficulties with understanding Eng- 
lish because the juror was not propter defec- 
tum, as the record showed she spoke English 
relatively well and unfamiliarity with legal 
terms was a challenge for many prospective 
jurors. Because the juror did not serve on the 
jury and defendant did not show that any of the 
jurors were incompetent or biased, he was not 
entitled to relief. State v. Ray, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 320 (Tenn. Crim. 
App. May 6, 2020). 
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Defendant did not establish by convincing 
evidence that the trial court abused its discre- 
tion in not excusing a juror for cause due to her 
views on the death penalty because the trial 
court found that the juror’s responses indicated 
that the prior capital jury on which she served 
“considered all options” before imposing a sen- 
tence of life without parole and the trial court 
found that the juror was qualified to serve 
because she indicated she would fairly consider 
all sentencing options. State v. Miller, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 624 (Tenn. 
Crim. App. Sept. 18, 2020). 

Although the trial court unreasonably re- 
stricted defense counsel’s questioning of pro- 
spective jurors, any error in doing so was harm- 
less beyond a reasonable doubt because 
defendant made no attempt to argue or estab- 
lish prejudice; the trial court permitted defense 
counsel to rephrase the question without ex- 
plicit reference to the confession in defendant’s 
case, but defense counsel abandoned any fur- 
ther questioning on that issue; there was no 
evidence that defendant exercised or exhausted 
her peremptory challenges; and the record oth- 
erwise showed that the jury as sworn was fair 
and impartial. State v. Gore, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 736 (Tenn. Crim. App. 
Nov. 18, 2020). 


100. Venue. 

Defendant waived any claims regarding 
venue because he failed to include any refer- 
ence to venue in his motion for a new trial. 
State v. Fleming, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 274 (Tenn. Crim. App. Apr. 
12, 2018). 

Defendant’s challenge to venue failed be- 
cause there was proof at trial that the victim’s 
body was found in Shelby County, and no proof 
was presented that the body was taken across a 
county line after the victim’s death and thus, a 
preponderance of the evidence established that 
the offense occurred in Shelby County. State v. 
Allen, — S.W.38d —, 2020 Tenn. Crim. App. 
LEXIS 131 (Tenn. Crim. App. Feb. 21, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
312 (Tenn. July 21, 2020). 

Defendant did not raise the issue of venue in 
his motion for a new trial, nor did he object to 
the issue of venue at trial, but his claim was not 
waived; a motion for a new trial was not re- 
quired given that he elected to proceed with a 
bench trial, and in case law that the court could 
not distinguish, a defendant’s failure to object 
to venue at trial did not amount to waiver of 
venue. State v. Haven, — S.W.3d —, 2020 Tenn. 
Crim. App. LEXIS 431 (Tenn. Crim. App. June 
19, 2020). 

In a case involving five defendants who were 
convicted of forgery and fraudulent filing of a 
lien, the trial court did not abuse its discretion 
in denying a motion to change venue filed by 
one of the defendants. The moving defendant 
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failed to show prejudice or bias or point to any 
actual place in the record where he was re- 
ferred to as a sovereign citizen. State v. Lyons, 
— S.W.3d —, 2021 Tenn. Crim. App. LEXIS 100 
(Tenn. Crim."App. Mar. 22, 2021). 


101. —Venue as to Particular Offenses. 

Tennessee had territorial jurisdiction and the 
county was the proper venue for defendant’s 
trial for conspiracy to sell over 300 grams of 
methamphetamine because the _ evidence 
showed that one of co-conspirator’s transported 
methamphetamine from Atlanta to the county 
in Tennessee. State v. Castillo, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. July 9, 2020). 


103. —Proof of Venue. 

Evidence was sufficient to support defen- 
dant’s conviction of theft of property valued 
between $10,000 and $60,000 because when a 
trooper stopped defendant’s vehicle he was 
transporting two utility vehicles, the physical 
descriptions and VINS of the utility vehicles 
matched the utility vehicles stolen from the 
victim, and the victim testified that his busi- 
ness from which the utility vehicles were stolen 
was located in a particular county. State v. 
Demling, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 68 (Tenn. Crim. App. Jan. 30, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
359 (Tenn. June 6, 2018). 

While the record contained evidence from 
which it could be inferred that the offenses at 
the home occurred in Obion County, the record 
did not support the conclusion that the touch- 
ing that was the basis of the conviction oc- 
curred at the home; defendant’s stepdaughter’s 
testimony at trial clarified that the incident she 
had described, which formed the basis of the 
charge, occurred elsewhere, and thus venue 
was not established by a preponderance of the 
evidence as to this aggravated sexual battery 
conviction. State v. Haven, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 431 (Tenn. Crim. App. 
June 19, 2020). 


104. Jurisdiction. 

Although the victim was first beaten in Ken- 
tucky, jurisdiction was proper in Tennessee 
because testimony established that the victim’s 
death did not come until after he was shot in 
Tennessee. State v. Knight, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 914 (Tenn. Crim. App. 
Dec. 20, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 200 (Tenn. Apr. 11, 2019). 

Traffic stop occurred in Memphis where the 
marijuana was discovered inside the truck, and 
witnesses testified that defendant was driving 
the truck, which was stopped in Shelby County; 
therefore, defendant was in possession of the 
marijuana found inside the truck during the 
stop, and both venue and jurisdiction were 
adequately established at trial. State v. Hamp- 
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ton, — S.W.3d —, 2019 Tenn. Crim. App. LEXIS 
159 (Tenn. Crim. App. Mar. 12, 2019). 


105. Right Against Self-Incrimination. 

Trial court did not err in denying defendant’s 
motion to suppress his statement to the media 
because nothing in the record indicated the 
media request occurred as a result of state 
action, rather, officers passed on the media 
request for an interview, and defendant agreed 
to the same; and two police chiefs advised 
defendant he did not have to give a statement 
to the media and, in fact, should not do so. State 
v. Beverly, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 1029 (Tenn. Crim. App. Nov. 28, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
299 (Tenn. May 16, 2018). 

Trial court properly denied defendant’s mo- 
tion to suppress because he was not in custody 
and his statement was voluntarily given, as his 
visual impairment did not create a per se 
custodial environment, the trial court found 
that there were no threats, promises, induce- 
ments, or coercion by the police, and the officers 
testified that defendant was not arrested, was 
not in custody, and was free to leave at any 
time. State v. Bohannon, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 285 (Tenn. Crim. App. 
Apr. 17, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 472 (Tenn. Aug. 8, 2018). 

While the State commented on defendant’s 
behavior in the courtroom, the comment was 
not such that the jury could have construed it 
as a reference to defendant’s decision not to 
testify at trial. State v. Smoot, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 739 (Tenn. Crim. 
App. Oct. 1, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 77 (Tenn. Jan. 16, 2019). 

Trial court did not plainly err by allowing the 
State to cross-examination defendant about his 
failure to tell anyone about his alleged acciden- 
tal fall with the victim before receiving his 
Miranda warnings because the first time defen- 
dant stated that the victim’s injuries were the 
result of an accident fall was during his testi- 
mony at trial and therefore it was proper for the 
State to impeach that testimony. In addition, 
there was overwhelming evidence of defen- 
dant’s guilt presented at trial. State v. Groves, 
— §.W.3d —, 2020 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. May 12, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 510 
(Tenn. Sept. 16, 2020). 


106. —Extent of Right. 

Trial court abused its discretion by excluding 
defendant’s voluntary statements made during _ 
the post-polygraph interview; the statements 
amounted to a confession and the probative 
value was very high, the trial court incorrectly 
evaluated the danger of unfair prejudice result- 
ing from defendant’s presumed response to the 
evidence, he could provide context for the state- 
ments even without mention of the polygraph, 
and while he could not be required to testify to 
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provide context, the analysis had to focus on his 
statements, not his reaction to them. State v. 
McCaleb, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. June 1, 2018), 
rev'd, 582 S.W.3d 179, 2019 Tenn. LEXIS 371 
(Tenn. Aug. 21, 2019). 


107. —Confessions. 

Denial of juvenile defendant’s motion to sup- 
press a statement given to the sheriffs office 
was appropriate because a detective obtained 
permission from the juvenile court to interview 
defendant. On the recording of the interview, 
defendant appeared calm and alert; the detec- 
tive ensured that defendant understood defen- 
dant’s Miranda rights; although the detective 
suspected that defendant had mental health 
issues, defendant was able to answer the detec- 
tive’s questions; and defendant at times in- 
voked the right to remain silent. State v. Davis, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 
1020 (Tenn. Crim. App. Dec. 11, 2017), review 


_ denied and ordered not published, — S.W.3d —, 


2018 Tenn. LEXIS 141 (Tenn. Mar. 14, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his January statement be- 
cause defendant voluntarily allowed the detec- 
tive to come into his residence and take photo- 
graphs, and the detective’s questions were not 
coercive. State v. Demps, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 156 (Tenn. Crim. App. 
Feb. 27, 2018). 

Statement that defendant made over the 
telephone to defendant’s parent, when defen- 
dant was in custody and had not been advised 
of defendant’s rights, was admissible because a 
police detective testified that when the parent 
asked defendant what was going on defendant 
made incriminating statements. There was no 
evidence that law enforcement coerced the 
statements or that the parent’s unprompted 
and general question to defendant constituted 
the functional equivalent of police interroga- 
tion. State v. Butts, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 248 (Tenn. Crim. App. Mar. 
29, 2018). 

Trial court did not err in denying defendant’s 
motion to suppress his confession because any 
mental defects did not render the statement 
involuntary; there was absolutely no evidence 
offered showing that the police threatened de- 
fendant or engaged in coercive acts during the 
interview in order to obtain his statement, and 
an officer testified that defendant appeared to 
understand his Miranda rights and did not 
appear to have any learning disabilities. State 
v. Collins, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 295 (Tenn. Crim. App. Apr. 18, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
489 (Tenn. Aug. 8, 2018), cert. denied, Collins v. 
Tennessee, 139 S. Ct. 649, 202 L. Ed. 2d 498, — 
U.S. —, 2018 U.S. LEXIS 7182 (U.S. Dec. 10, 
2018). 

Defendant failed to show his written state- 
ments were involuntary, as the investigator 
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testified he believed defendant intentionally 
acted sick or intoxicated to avoid talking to him 
and defendant presented no evidence to sup- 
port a finding he was intoxicated because he 
had been in a car. with a person smoking 
marijuana. State v. Stitts, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 340 (Tenn. Crim. App. 
Apr. 27, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 474 (Tenn. Aug. 8, 2018). 

Suppression of defendant’s confession was 
properly denied because the circumstances of 
defendant’s interrogation did not show defen- 
dant’s Miranda waiver was involuntary, and 
nothing supported defendant’s claim of intoxi- 
cation during the interrogation. State v. Wilson, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 351 
(Tenn. Crim. App. May 7, 2018), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 567 (Tenn. 
Sept. 13, 2018). 

Defendant’s statement was not an unequivo- 
cal and unambiguous invocation of his right to 
remain silent, and therefore the trial court did 
not err by denying his motion to suppress, 
because the state was equivocal and condi- 
tional, as his statement was not an unequivocal 
expression of a desire to cut off further ques- 
tioning by investigators at that time but was an 
indication of what defendant would do if the 
investigators called him a liar. State v. Cool, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 691 
(Tenn. Crim. App. Sept. 12, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 58 (Tenn. 
Jan. 18, 2019). 

There was sufficient evidence in the record to 
support the trial court’s finding that defendant 
was not subject to interrogation by the sergeant 
and gave a voluntary spontaneous statement, 
therefore making Miranda warnings unneces- 
sary, because the sergeant’s testimony showed 
that he did not question defendant, defendant 
volunteered the statement that he threw the 
bullets away after he shot the victim, and the 
sergeant advised defendant to stop talking as 
soon as he said something incriminating. State 
v. Ellis, — $.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 720 (Tenn. Crim. App. Sept. 21, 2018). 

Defendant’s statement was voluntary be- 
cause he was informed of his Miranda rights, 
he indicated that he was voluntarily waiving 
them, the recording of the interview showed 
that he was not intoxicated or impaired, he was 
not abused or threatened, and when the officer 
offered to give defendant time to get his emo- 
tions under control after learning of the victim’s 
death, defendant told him he would rather get 
the interview out of the way. Tenn. v. Satter- 
field, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 17 (Tenn. Crim. App. Jan. 8, 2019). 

Defendant’s motion to suppress was properly 
denied as his statement was not involuntary 
because he was not physically abused; the lieu- 
tenant denied telling defendant that he could 
go home if he gave a statement; defendant was 
19 years old when he gave his statement; al- 
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though defendant had a learning disability, he 
was of average intelligence; he did not appear 
to be under the influence of an intoxicant, and 
appeared to understand what was happening; 
and he was advised of his rights, and signed a 
waiver of rights form. State v. Rimmer, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 24, 2019). 

Trial court properly determined that defen- 
dant was not in custody during any of the three 
interviews, and therefore Miranda warnings 
were not required, because he voluntarily 
agreed to questioning, the officers drove defen- 
dant only because he had no other mode of 
transportation, he left the sheriffs department 
after the first interview, and the video record- 
ings clearly indicated that he was told he was 
not in custody and was free to leave at any 
time. State v. Parker, — $.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 127 (Tenn. Crim. App. Feb. 
252019), 

Trial court properly determined that defen- 
dant’s confession was voluntarily given and 
therefore it properly denied her motion to sup- 
press because defendant acknowledged that 
she had smoked a single blunt of marijuana 
three and a half hours before giving her state- 
ment, she told the detectives that she was not 
feeling the effects and agreed to talk to them, 
and the detectives testified that she did not 
appear to be under the influence of an intoxi- 
cant. State v. Williams, — S.W.38d —, 2019 
Tenn. Crim. App. LEXIS 206 (Tenn. Crim. App. 
Mar. 29, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 332 (Tenn. July 19, 2019). 

Trial court did not err by denying defendant’s 
motion to suppress his confession because it 
was voluntary, even though the officers were 
less than entirely truthful with defendant and 
encouraged him to confess in order not to ap- 
pear to be a sexual predator and one of the 
investigators briefly raised his voice, defendant 
was experienced in the criminal justice system 
and was concerned about not being perceived as 
a sexual predator, which compelled him to 
explain that his attack on the victim had been 
an attempt to rob her, not an attempt to sexu- 
ally assault her. State v. Green, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 376 (Tenn. Crim. 
App. June 28, 2019). 

Trial court did not err in denying defendant’s 
motion to suppress because the evidence did 
not preponderate against the trial court’s find- 
ing that defendant gave his statement intelli- 
gently, freely, and voluntarily without duress or 
coercion. State v. Jordan, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 328 (Tenn. Crim. App. 
May 8, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 543 (Tenn. Sept. 21, 2020). 

Trial court did not err by denying defendant’s 
motion to suppress because the record sup- 
ported its conclusion that defendant’s state- 
ment was voluntarily given and not the product 
of police coercion or promises of leniency, as he 
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arrived at the police station of his own volition 
and was permitted to leave, the interview only 
lasted an hour and half, and neither the detec- 
tive nor the Department of Children’s Services 
employee threatened defendant or promised 
him leniency in exchange for his confession. 
State v. Wyse, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 687 (Tenn. Crim. App. Oct. 20, 
2020). 


108. ——Right to Counsel During Ques- 
tioning. 

Trial court did not err by refusing to suppress 
the statement defendant made to the police 
because he did not make an unequivocal re- 
quest for counsel, as immediately following his 
mentioning counsel defendant indicated that 
he wished to speak to detectives. State v. Long, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 609 
(Tenn. Crim. App. July 11, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 775 
(Tenn. Nov. 16, 2017), cert. denied, Long v. 
Tennessee, 200 L. Ed. 2d 754, 138 S. Ct. 1557, 
— U.S. —, 2018 U.S. LEXIS 2341 (U.S. Apr. 16, 
2018). 

Because there was never an unequivocal in- 
vocation by defendant of the right to counsel 
during an interview at a police station, the 
police detective was under no obligation to end 
the interview immediately, and, in fact the 
detective sought to clarify exactly what defen- 
dant meant by an unclear statement about an 
attorney, which the detective was not required 
to do. In response, defendant repeatedly re- 
layed defendant’s desire to speak with the de- 
tective, so that defendant’s statement was not 
elicited in violation of defendant’s right to coun- 
sel. State v. Batiz, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 721 (Tenn. Crim. App. Nov. 
1, 2019), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 140 
(Tenn. Mar. 26, 2020). 


109. ——After Right to Silence Invoked. 
Denial of defendant’s motion to suppress was 
appropriate because defendant, while in cus- 
tody, initially waived defendant’s Miranda 
rights but then chose not to answer further 
questions and requested an attorney when de- 
fendant was told that defendant was a suspect 
in a murder investigation. However, seconds 
later, defendant re-initiated communication 
with law enforcement officers after invoking 
defendant’s right to an attorney and gave a 
statement. State v. Odum, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 973 (Tenn. Crim. App. 
Nov. 20, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 112 (Tenn. Feb. 15, 2018). 
Defendant’s statement to an officer was ad- 
missible because defendant did not clearly ar- 
ticulate a desire to stop questioning, as (1) the 
officer credibly testified the officer did not hear 
defendant say “I’m done talking,” and (2) defen- 
dant kept talking to the officer after making the 
statement. State v. Reynolds, — S.W.3d —, 
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2019 Tenn. Crim. App. LEXIS 360 (Tenn. Crim. 
App. June 25, 2019). 


111. ——WMiranda. 

Trial court did not err by refusing to suppress 
the video recorded statement defendant gave to 
an agent and a detective after her arrest be- 
cause, although a physician testified that de- 
fendant suffered from neurocognitive deficits, 
he agreed that she voluntarily waived her 
rights and provided the statement, defendant 
was twice provided with Miranda warnings and 
agreed to waive them, and nothing in the re- 
cording indicated that she was incapable of 
voluntarily waiving her rights and providing a 
statement. State v. Baker, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 668 (Tenn. Crim. App. 
July 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 806 (Tenn. Nov. 16, 2017). 

Defendant’s motion to suppress his state- 
ment was improperly granted as Miranda 
warnings were unnecessary because defendant 
was not in custody when questioned by law 
enforcement; the Tennessee Bureau of Investi- 
gation (TBI) agents advised defendant he was 
not under arrest; they did not restrain him or 
otherwise prevent him from leaving the hospi- 
tal room during questioning; and defendant 
willingly responded to the questions posed by 
the TBI agents despite being told he did not 
have to participate in the interview; however, 
the matter was remanded to the trial court for 
a full hearing and additional findings of fact as 
the trial court did not make any findings of 
facts or conclusions of law regarding the volun- 
tariness of defendant’s statement. State v. 
Lullen, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 776 (Tenn. Crim. App. Aug. 28, 2017). 

Trial court did not err by denying defendant’s 
motion to suppress his statement made to a 
detective because he was not in custody at the 
time of the interrogation and therefore Mi- 
randa rights were not required, as defendant 
was already at the hospital when he was asked 
to speak with the officers, the interview lasted 
an hour and a half, defendant entered and 
exited the room voluntarily, and the detective 
testified he informed defendant that the pur- 
pose of the interview was to determine what 
had happened to the victim and he did not have 
to answer questions if he so chose, and defen- 
dant evinced a willingness to cooperate by 
signing a consent form allow his cell phone to 
be searched and agreeing to a second interview 
if needed. State v. Iceman, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 931 (Tenn. Crim. App. 
Oct. 24, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 133 (Tenn. Feb. 14, 2018). 

Trial court did not err in denying defendant’s 
motion to suppress his statement in his initial 
interview in Harlan, Kentucky, because both 
the police captain and the police chief testified 
that the captain read defendant his Miranda 
rights prior to beginning or recording the inter- 
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view; after turning on the recording device, the 
captain again confirmed with defendant that he 
understood his rights; and, after receiving an 
affirmative response from defendant, the inter- 
view continued; furthermore, defendant’s state- 
ment was voluntary and made absent police 
coercion. State v. Beverly, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1029 (Tenn. Crim. 
App. Nov. 28, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 299 (Tenn. May 16, 
2018). 

Defendant’s right against self-incrimination 
not violated, because there was no custodial 
interrogation of defendant when the officer 
questioned him at his abode with no limitation 
on his movement, and thus, there was no re- 
quirements to give Miranda warnings and the 
trial court did not err in denying defendant’s 
motion to suppress the statements. State v. 
Phillips, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 40 (Tenn. Crim. App. Jan. 19, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his statement because he 
was not in custody, as he agreed to return to his 
residence to reenact the events that led to the 
victim’s death, he then agreed to return to the 
police station to make a second statement, he 
was not in handcuffs, he rode in the front 
passenger seat of the patrol car, and the ques- 
tioning of defendant was for investigative pur- 
poses and to clarify his initial statement. State 
v. Demeza, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 128 (Tenn. Crim. App. Feb. 21, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
348 (Tenn. June 8, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his statement because he 
was not in custody, as law enforcement did not 
transport him to or from the police station, the 
detective informed him that he was not in 
custody, and defendant remained in the lobby 
area of the police station until he was inter- 
viewed, which was not secured and therefore he 
could have left at any time. State v. Demeza, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Feb. 21, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 348 
(Tenn. June 8, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his statement because he 
was not in custody, as he transported himself to 
the police station after he agreed to speak with 
law enforcement again to discuss the autopsy 
results, the special agent testified that defen- 
dant started the interview and that no one 
threatened or coerced defendant to give a state- 
ment, and after the special agent arrested de- 
fendant and informed him of his rights, he 
declined to make other statements and request 
an attorney. State v. Demeza, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 128 (Tenn. Crim. 
App. Feb. 21, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 348 (Tenn. June 8, 2018). 


Art. I, § 9 


Trial court did not err by denying defendant’s 
motion to suppress his December statement 
because he was not in custody, and therefore 
Miranda warnings were not required, as he 
voluntarily agreed to go to the police station, 
the detective was not in uniform, during the 
interview defendant and the detective ap- 
peared to be relaxed and friendly, and the 
detective’s questions were not overly accusa- 
tory or confrontational. State v. Demps, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 156 
(Tenn. Crim. App. Feb. 27, 2018). 

Although a trial court erred in admitting 
defendant’s initial statement to the police, 
which defendant made without being advised of 
defendant’s rights and after law enforcement 
twice told defendant that defendant could not 
leave the police station, the error was harmless 
because defendant later departed the police 
station and gave a subsequent confession days 
later, after defendant was arrested at defen- 
dant’s home. Defendant was advised of defen- 
dant’s rights during the formal arrest and ac- 
knowledged defendant’s guilt in the second 
statement. State v. Butts, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 248 (Tenn. Crim. App. 
Mar. 29, 2018). 

Trial court properly denied defendant’s mo- 
tion to suppress, because, although defendant 
had previously told officers he had talked to an 
attorney, the officers found out that he had not, 
and then when they went to talk to defendant, 
he was read his Miranda rights, waived those 
rights, never requested an attorney, and gave a 
statement. State v. Bogle, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 466 (Tenn. Crim. App. 
June 25, 2018). 

Investigator was not required to readminis- 
ter the Miranda warnings previously given to 
defendant before questioning him at the police 
station because defendant was administered 
Miranda warnings at the residence and after 
giving the investigators a tour of the home he 
was transported directly to the police station, 
less than two hours later the same two inves- 
tigators arrived to question him, and before 
questioning defendant, the investigator re- 
minded defendant of the earlier warnings and 
asked him if he remembered them, and defen- 
dant indicated that he had. State v. Cooke, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 550 
(Tenn. Crim. App. July 23, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 761 
(Tenn. Dec. 5, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his statement to police 
because the officers’ statements did not under- 
mine the Miranda warning that was given, as 
the recording of the interview showed that he 
never refused to be interviewed, requested an 
attorney, or invoked his right of silence, and the 
trial court found that the officers’ statements 
were not coercive. Tenn. v. Satterfield, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 17 
(Tenn. Crim. App. Jan. 8, 2019). 

Trial court did not err in denying defendant’s 
motion in limine to exclude the oral and written 
statements he provided to detectives because 
two interviews did not amount to a custodial 
interrogation, and thus, the detectives were not 
required to give defendant the Miranda warn- 
ings prior to talking to him; the duration of the 
interviews was short, there was no limitation to 
defendant’s movement, and the detectives did 
not take him into custody, arrest him, or inform 
him they had to talk to him. State v. Foster, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Apr. 9, 2019). 

Petitioner was sitting on the couch in his 
home when he spoke with police and gave the 
non-inculpatory statement that was used at 
trial, plus he testified at trial that at the time 
he spoke with police, he did not think police had 
an arrest warrant or probable cause to arrest 
him; he did not show that he was subjected to 
custodial interrogation requiring the police to 
advise him of his Miranda rights and his claim 
for post-conviction relief was properly denied. 
McKaughan v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 21 (Tenn. Crim. App. Jan. 
13, 2021). 


116. —Failure of Accused to Testify. 

Prosecutor’s single comment at the outset of 
his closing argument that nothing he said 
should be construed as a comment on defen- 
dant’s failure to testify, when viewed in context 
with the surrounding statements, did not 
evince a manifest intent to comment on defen- 
dant’s right not to testify nor was it of such a 
character that the jury would have believed it 
be a comment on defendant’s decision not to 
testify; rather, the prosecutor seemed to be 
issuing a blanket mea culpa for any future 
mistakes he might commit during his closing 
argument. State v. Hamm, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 561 (Tenn. Crim. App. 
July 26, 2018). 

Prosecutorial misconduct did not occur as the 
prosecutor did not directly comment on defen- 
dant’s right not to testify, and the remark was 
not of such character that the jury would nec- 
essarily have taken it to be a comment on 
defendant’s failure to testify because, when 
viewed in the context of closing argument, the 
prosecutor’s remark in rebuttal argument was 
in response to trial counsel’s argument and 
addressed the victim’s credibility; and the pros- 
ecutor later told the jury that it would be 
breaking the rules if it considered the fact that 
defendant failed to testify during its delibera- 
tions. State v. Hopkins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 738 (Tenn. Crim. App. 
Oct. 1, 2018), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 62 (Tenn. Jan. 17, 2019). 


117. —Waiver. 
Trial court properly denied defendant’s mo- 
tion to suppress the statement he made to an 
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investigator because its finding that defendant 
voluntarily waived his rights and provided the 
statement to the investigator was fully sup- 
ported by the proof; defendant stated that he 
understood his rights, had no questions, and 
signed the form waiving his rights, and at no 
time during the approximately hour-long inter- 
view did the investigator raise his voice or 
become hostile towards defendant. State v. 
Sisco, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 180 (Tenn. Crim. App. Feb. 21, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
270 (Tenn. May 17, 2018). 

Because a detective testified that he provided 
Miranda warnings to defendant, who had an 
extensive criminal history that made him very 
familiar with law enforcement, and that defen- 
dant voluntarily waived those rights, and the 
trial court specifically accredited the detective’s 
testimony, the accredited evidence presented by 
the State supported the conclusion that defen- 
dant voluntarily waived his constitutional 
rights, and, in consequence, the trial court did 
not err by denying defendant’s motion to sup- 
press. State v. Amail John Land, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 665 (Tenn. Crim. 
App. Aug. 29, 2018), appeal denied, State v. 
Land, — S.W.3d —, 2019 Tenn. LEXIS 51 
(Tenn. Jan. 16, 2019). 

There was sufficient evidence in the record to 
support the trial court’s finding that defen- 
dant’s confession was voluntary because the 
record showed that defendant had a high IQ, he 
was advised of his Miranda rights before being 
interviewed and waived those rights both orally 
and in writing, he acknowledged that he under- 
stood the rights he was waiving, he never 
refused to answer questions or asked for an 
attorney, there was an audio recording and a 
transcript of his statement, and there was no 
evidence that defendant’s physical or mental 
state at the time of his confession made him 
incapable of waiving his rights. State v. Ellis, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 720 
(Tenn. Crim. App. Sept. 21, 2018). 

Denial of defendant’s motion to suppress de- 
fendant’s confession made to the police, 
through a police interpreter, was appropriate 
because, under the totality of the circum- 
stances, defendant failed to demonstrate that 
defendant did not knowingly, intelligently, and 
voluntarily waive defendant’s Miranda rights. 
Although defendant had no education and 
could not read or write, the police interpreter 
read and explained a Spanish Advice of Rights 
form to defendant. State v. Gonzales, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 783 (Tenn. 
Crim. App. Oct. 18, 2018). 

Trial court did not err by denying defendant’s 
motion to suppress his statements to an inves- 
tigator while he was in custody and incarcer- 
ated because defendant signed a Miranda 
waiver form prior to his recorded interview, the 
investigator’s reference to defendant not being 
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in trouble and the outcome of the interview 
depended on his cooperation was not deceitful, 
and defendant requested the interview the oc- 
curred while he was incarcerated. State v. Gar- 
land, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 74 (Tenn. Crim. App. Feb. 5, 2019). 

Trial court did not err when it held that 
defendant did not knowingly and voluntarily 
waived his Miranda rights because it consid- 
ered his intellectual disability, the circum- 
stances of his statement at the police depart- 
ment, including the officers’ failure to videotape 
the statement, his emotional state during the 
interview, the statements he made to compe- 
tency evaluators, the evaluators’ conclusions 
that he did not have an understanding of his 
rights, and that defendant misspelled his name 
on the admonition form. State v. Fansano, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 256 
(Tenn. Crim. App. Apr. 24, 2019). 

Circumstances supported the trial court’s 
ruling that defendant’s statements were volun- 
tarily given because in the interrogation room 
he was shackled to a chair by a single leg iron, 
he was given food and drink and was permitted 
to smoke, although he signed his second state- 
ment 12 hours after his arrest no evidence 
suggested the police intentionally deprived him 
of sleep to coerce a statement from him, and he 
was informed he had the right to counsel and 
he chose to waive that right. State v. Watison, 
— 8.W.3d —, 2019 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. Aug. 30, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 47 (Tenn. 
Jan. 17, 2020). 

Trial court did not err by holding that the 
juvenile’s waiver of his rights prior to giving a 
statement to law enforcement was valid be- 
cause he was 17 years old, he had prior experi- 
ences with the criminal justice system, the trial 
court found that the officers were not threaten- 
ing or intimidating during the interview, that 
the interview did not last an excessive amount 
of time, and the juvenile demonstrated no fear 
or panic. The juvenile had previously executed 
a Miranda waiver with the advice of his parents 
and was aware that his statements could be 
used against him. State v. Sturghill, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 439 (Tenn. 
Crim. App. June 17, 2020). 


119.5 —Prosecutor’s Comments. 

Even though the prosecutor improperly com- 
mented on defendant’s constitutional right to 
remain silent during the rebuttal portion of the 
State’s closing argument, as the prosecutor 
stated, “I don’t know what happened in that 
bedroom; he does. He doesn’t want to tell us,” 
the error was harmless given the overwhelming 
evidence of defendant’s guilt. State v. Cooke, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 550 
(Tenn. Crim. App. July 23, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 761 
(Tenn. Dec. 5, 2018). 
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Prosecutor’s 18 questions directed at defen- 
dant, imploring him to explain his actions vio- 
lated defendant’s right against self incrimina- 
tion by implicitly inviting the jury to consider 
defendant’s silence and to question why he 
refused to testify on his own behalf. State v. 
South, — S.W.38d —, 2019 Tenn. Crim. App. 
LEXIS 613 (Tenn. Crim. App. Sept. 30, 2019). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
State’s repeated comments about his postarrest 
silence because the overwhelming majority, if 
not all, of the State’s questions and comments 
were aimed at petitioner’s prearrest silence. 
Hall v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 817 (Tenn. Crim. App. Feb. 09, 
2021). 


120. Post-Conviction Relief. 

In a case in which defendant was convicted of 
aggravated robbery, defendant’s protected right 
to autonomy was not violated by counsel’s par- 
tial admission of guilt to simple robbery be- 
cause nothing in the record showed that defen- 
dant made a clear assertion of his innocence or 
made an objection to that particular defense 
strategy; trial counsel did not concede defen- 
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dant’s guilt to the primary offense at any time; 
and, based on the post-conviction court’s fac- 
tual determinations, it appeared that the deci- 
sion to partially admit involvement was an 
agreed-upon trial strategy likely made due to 
the identification of defendant and his own 
statement to the police. Broadnax v. State, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 210 
(Tenn. Crim. App. Mar. 29, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 350 
(Tenn. July 19, 2019). 


122. Waiver of Rights. 

Trial court properly determined that defen- 
dant voluntarily waived his rights because 
nothing suggested that the defendant’s mental 
state played a role in his decision to waive his 
constitutional rights, the evidence indicated 
that the defendant had at least some prior 
experience with the police, the officers treated 
defendant courteously throughout each of the 
interviews, none of the interviews was pro- 
longed, defendant was not at any time sub- 
jected to threats or physical abuse, and no 
evidence suggested that defendant was intoxi- 
cated or ill during any of the interviews. State v. 
Parker, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 127 (Tenn. Crim. App. Feb. 25, 2019). 


Sec. 10. Double jeopardy prohibited. 


NOTES TO DECISIONS 


ANALYSIS 


1 Application and Scope of Provision. 
4 —Same Episode. 

7. —Lesser Included Offenses. 

8. —Same or Different Offense. 

29. Merger of Convictions. 

30. No Double Jeopardy Violation. 

31. Illustrative Cases. 


1. Application and Scope of Provision. _ 

Supreme court overrules State v. Barney, 986 
S.W.2d 545, 1999 Tenn. LEXIS 65 (Tenn. 1999), 
based on its reliance on a due process analysis; 
the propriety of multiple convictions of sexual 
offenses arising from an allegedly single sexual 
assault must be analyzed under principles of 
double jeopardy. State v. Itzol-Deleon, 537 
S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 

The following list of non-exclusive factors 
may be taken into consideration when, in a 
multiple description case involving a single 
victim, the defendant claims his or her multiple 
convictions arise from the same act or transac- 
tion: (1) The nature of the defendant’s actions 
that are alleged to be in violation of the various 
statutes. (2) The temporal proximity between 
the defendant’s actions. (3) The spatial proxim- 
ity of the physical locations in which the defen- 
dant’s actions took place. (4) Whether the de- 


fendant’s actions contacted different intimate 
areas of the victim’s body and the degree of 
proximity of those areas to each other. (5) 
Whether the defendant’s contact with different 
intimate areas was deliberate or incidental to 
facilitating contact with another intimate area. 
Following list of non-exclusive factors may be 
taken into consideration when, in a multiple 
description case involving a single victim, the 
defendant claims his convictions arise from the 
same act: (6) Whether the defendant deliber- 
ately used different parts of his or her body (or 
objects) to assault the victim sexually. (7) 
Whether the defendant’s assault was inter- 
rupted by some event, giving him an opportu- 
nity to cease his assault or re-form a subse- 
quent intent to commit a subsequent assault. 
(8) Indications of the defendant’s intent to com- 
mit one or more than one sexual assault on the 
victim. (9) The extent to which any of the 
defendant’s actions were merely ancillary to, 
prefatory to, or congruent with, any of his other 
actions, thereby indicating unitary conduct. 
State v. Itzol-Deleon, 537 S.W.3d 434, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 
Although the inquiry required under unit-of- 
prosecution cases is somewhat different than 
that required for multiple description cases, 
reference to such cases is helpful to a determi- 
nation of whether a defendant accused of vio- 
lating two different sexual assault statutes 
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committed only a single act or transaction. 
State v. Itzol-Deleon, 537 S.W.3d 434, 2017 
Tenn. LEXIS 477 (Tenn. Aug. 25, 2017). 

Aggravated child abuse statute focuses on 
the act resulting in injury and the legislature 
did not intend for defendants charged with 
aggravated child abuse to be punished sepa- 
rately for each individual injury; instead, the 
unit of prosecution is the act that caused the 
injury. State v. Hendrix, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 304 (Tenn. Crim. App. 
May 14, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 481 (Tenn. Sept. 18, 2019). 

Proper unit of prosecution for aggravated 
child abuse offenses is “the act of abuse” rather 
than the injury inflicted. State v. Harris, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Initial proceeding filed by the county in gen- 
eral sessions court for a fine upon the citizen for 
allegedly violating a city ordinance was crimi- 
nal rather than civil in that it sought punish- 
ment to vindicate public justice and therefore 
constituted jeopardy under the Double Jeop- 
ardy Clause; citizen could not again be tried for 
the same offense in a state trial court of general 
jurisdiction over her timely objection, and the 
county could not have another trial de novo in 
the circuit court for the same offense. Metro. 
Gov't of Nashville v. Dreher, — S.W.3d —, 2021 
Tenn. App. LEXIS 97 (Tenn. Ct. App. Mar. 12, 
2021). 


4, —Same Episode. 

Defendant’s convictions for attempt to com- 
mit aggravated sexual battery and rape of a 
child arose out of the same act or transaction 
because the contact between defendant’s penis 
and the victim’s buttocks and genitals occurred 
simultaneously and with no change in position; 
defendant’s touching of the victim’s buttocks 
with his penis was not an act independent of his 
rape of her genital area but, rather, was merely 
incidental to the genital penetration. State v. 
Itzol-Deleon, 537 S.W.3d 4384, 2017 Tenn. 
LEXIS 477 (Tenn. Aug. 25, 2017). 

Defendant’s multiple convictions for employ- 
ment of a firearm during the commission of a 
dangerous felony, based on convictions for the 
attempt to commit voluntary manslaughter in- 
volving multiple victims when defendant fired 
a single weapon in a shooting incident, did not 
violate the prohibition against double jeopardy. 
State v. Harbison, 539 S.W.3d 149, 2018 Tenn. 
LEXIS 7 (Tenn. Jan. 9, 2018). 


7. —Lesser Included Offenses. 

Court of criminal appeals did not err by 
ordering the merger of defendant’s convictions 
for attempt to commit aggravated sexual bat- 
tery and rape of a child because attempt to 
commit aggravated sexual battery was a lesser- 
included offense of rape of a child, and the dual 
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convictions violated double jeopardy; the appro- 
priate remedy for the double jeopardy violation 
was the merger of the lesser offense into the 
greater offense. State v. Itzol-Deleon, 537 
S.W.3d 434, 2017 Tenn. LEXIS 477 (Tenn. Aug. 
25, 2017). 


8. —Same or Different Offense. 

For purposes of double jeopardy, the ele- 
ments of misdemeanor evading arrest and 
felony evading arrest are different as misde- 
meanor evading arrest specifically provides 
that the accused has to know that the officer is 
attempting an arrest while felony evading ar- 
rest merely requires a signal to stop; and felony 
evading arrest requires a specific method of 
evading, by use of a motor vehicle, and ad- 
dresses the creation of a risk of death or injury 
to third parties, resulting in an increase of 
punishment. State v. Derring, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 32 (Tenn. Crim. 
App. Jan. 16, 2019). 


29. Merger of Convictions. 

Trial court should have merged the offenses 
of theft of property between the value of $1,000 
and $1 0,000 upon conviction and sentencing 
because the charged offenses were the same 
offense with the same elements, and the State 
alleged two alternative theories for the charges; 
because the jury convicted defendant of the 
same offense for the same transaction on two 
alternate theories, the trial court violated 
double jeopardy by not merging the convictions 
at sentencing. State v. Mooneyhan, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 376 (Tenn. 
Crim. App. May 16, 2018). 

Because the offense of theft was wholly incor- 
porated into the offense of aggravated robbery, 
the offenses were the same under Blockburger 
and violated principles of double jeopardy; on 
remand, the judgment of conviction for theft 
was to be merged into a single conviction for 
aggravated robbery. State v. Jenkins, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 856 (Tenn. 
Crim. App. Nov. 20, 2018). 

Trial court correctly determined that it was 
required to sentence defendant for each convic- 
tion of aggravated assault resulting in death 
and criminally negligent homicide and enter 
two judgments of conviction, and thus defen- 
dant’s claim of a double jeopardy violation 
failed. State v. Hodge, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 450 (Tenn. Crim. App. July 
29, 2019). 

Dual convictions for aggravated child abuse 
in two counts of the indictment violated double 
jeopardy principles, and the imposition of dual 
convictions for those offenses rose to the level of 
plain error, because the counts charged the 
same act of abuse via different modalities; the 
remedy was not dismissal of one of the counts 
or a remand for a new trial but a merger of the 
jury verdicts for those counts. State v. Harris, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 708 
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(Tenn. Crim. App. Nov. 5, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 236 (Tenn. 
Mar. 26, 2020). 

Both promoting prostitution and trafficking a 
person for a-commercial sex act require the 
defendant to cause the victim to perform sexual 
activities in exchange for something of value, 
and although the trafficking statute contains 
the additional requirement that the victim be 
coerced, the promoting prostitution statute 
does not contain an essential element that the 
trafficking statute does not. Any additional 
differences in the wording of the statutes do not 
constitute separate elements and defendant’s 
convictions had to merge. State v. Ward, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 152 
(Tenn. Crim. App. Feb. 27, 2020). 


30. No Double Jeopardy Violation. 

Defendant had no standing to challenge his 
co-defendant’s severance motion from which 
his double jeopardy argument stemmed be- 
cause the co-defendant properly severed his 
case from defendant’s, jeopardy did not attach 
to defendant’s indictment after the co-defen- 
dant’s trial, and less than one year later defen- 
dant was tried and convicted for his participa- 
tion in the crimes. State v. Denton, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 743 (Tenn. 
Crim. App. Aug. 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 856 (Tenn. Dec. 8, 
2017). 

Trial court erred by merging defendant’s 
three aggravated child abuse convictions into 
his aggravated child neglect convictions be- 
cause they did not arise from the same act, as 
the State’s theories for the aggravated child 
abuse counts were based on three distinct epi- 
sodes of abuse, and its theory for the aggra- 
vated child neglect count was based on defen- 
dant’s failure to obtain medical care for the 
infant. State v. Demeza, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 128 (Tenn. Crim. App. 
Feb. 21, 2018), appeal denied, — S.W.3d —; 
2018 Tenn. LEXIS 348 (Tenn. June 8, 2018). 

Because vehicular homicide and reckless ag- 
gravated assault required proof of different 
elements, the trial court did not err in failing to 
merge the reckless aggravated assault convic- 
tions into the vehicular homicide conviction, 
despite that the fact that they stemmed from 
one act of driving. State v. Cromwell, — S.W.3d 
—, 2018 Tenn. Crim. App. LEXIS 498 (Tenn. 
Crim. App. July 3, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 729 (Tenn. Nov. 
15, 2018). 

Defendant’s convictions for first degree 
felony murder, aggravated robbery, and at- 
tempted aggravated robbery were all based on 
discrete acts or involved multiple victims; 
therefore, they did not satisfy the threshold 
inquiry of the Blockburger test, and double 
jeopardy did not bar defendant’s conviction for 
aggravated burglary along with his convictions 
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for aggravated robbery and attempted aggra- 
vated robbery. State v. Austin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 758 (Tenn. Crim. 
App. Oct. 5, 2018). 

Defendant’s dual convictions for rape of a 
child and aggravated sexual battery did not 
violate double jeopardy because defendant’s 
conduct did not constitute a single, continuous 
sexual assault as defendant’s first kissing the 
victim’s vagina in bed and then pulling the 
victim onto the floor so that defendant could 
penetrate the victim with defendant’s penis 
showed that defendant intended to commit two 
separate sexual assaults on the victim. State v. 
Gonzales, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. Oct. 18, 2018). 

Defendant’s double jeopardy protections 
were not violated by the denial of his motion to 
dismiss the felony murder charge because the 
lack of a jury verdict on the count at the first 
trial was not an implicit acquittal, as the jury 
was instructed to consider the count only if it 
returned a not guilty verdict for premeditated 
murder. State v. Rimmer, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 322 (Tenn. Crim. App. 
May 21, 2019). 

Defendant’s separate convictions for aggra- 
vated assault and domestic assault did not 
violate the Double Jeopardy Clauses of the 
state and federal constitutions, because there 
were two separate acts separated by defen- 
dant’s use of a stick taken from the victim. 
State v. Baker, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 627 (Tenn. Crim. App. Oct. 4, 
2019), appeal denied, — S.W.38d —, 2020 Tenn. 
LEXIS 97 (Tenn. Feb. 20, 2020). 

Defendant’s conviction of sexual battery by 
an authority figure did not violate double jeop- 
ardy because defendant could not show that he 
was punished twice for the same conduct, an 
inconsistent jury verdict was not a basis for 
relief, and he was found not guilty of a touching 
regarding one part of the victim’s body and 
guilty of a touching regarding another part of 
the victim’s body. State v. Franklin, — S.W.3d 
—, 2020 Tenn. Crim. App. LEXIS 362 (Tenn. 
Crim. App. May 21, 2020). 

Indictment charging defendants with at- 
tempted first degree murder was sufficient to 
protect defendants against double jeopardy 
even though it did not identify the victims 
because the indictments specified the day on 
which the shooting happened, specifically ref- 
erenced the surveillance videos that captured 
the shooting on film, and specifically differenti- 
ated the victims by the clothing that they were 
wearing. If the victims were to come forward 
after the current prosecution had ended, the 
State and defendants would have enough infor- 
mation to determine that the victims were 
speaking of the same shooting, thereby preclud- 
ing a second prosecution for the same offenses. 
State v. Bowen, — S.W.3d —, 2020 Tenn. Crim. 
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App. LEXIS 454 (Tenn. Crim. App. June 30, 
2020). 

Because the Money Laundering Act of 1996 
specifically directed that money laundering of- 
fenses should be separately punished from any 
related specified unlawful activity, the General 
Assembly’s intent to permit multiple punish- 
ments was clear; thus, defendant’s conviction of 
both offenses - the January 9 delivery of mari- 
juana and the January 13 promotional money 
laundering - did not violate double jeopardy 
protections. State v. Allison, — S.W.3d —, 2021 
Tenn. LEXIS 3 (Tenn. Jan. 14, 2021). 


31. Illustrative Cases. 

Case involved a multiple description claim 
because defendant was convicted of violating 
two different statutes, the statute proscribing 
aggravated sexual battery and the statute pro- 
scribing rape of a child. State v. Itzol-Deleon, 
537 S.W.3d 4384, 2017 Tenn. LEXIS 477 (Tenn. 
Aug. 25, 2017). 

Although the offenses arose from the same 
act or transaction of defendant’s act of putting a 
knife to the victim’s throat and then dragging 
her 20-30 feet down a dark driveway toward a 
scrap yard, aggravated assault was not a lesser 
included offense of attempted aggravated kid- 
napping and the offenses were not the same for 
the purposes of double jeopardy as each crime 
contained an element that the other did not 
because attempted aggravated kidnapping re- 
quired a specific intent to commit the crime of 
aggravated kidnapping, including a removal or 
confinement of the victim; and aggravated as- 
sault contained an element of fear and required 
the State to show that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury. State v. Tittle, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 925 (Tenn. Crim. App. Oct. 
23, 2017). 

When the trial court amended defendant’s 
conviction to simple assault, it did so in viola- 
tion of defendant’s protection against double 
jeopardy because, under T.C.A. § 39-13-101, 
simple assault was an offense that required an 
intentional or knowing mental state and spe- 
cifically excluded the mens rea of recklessness, 
and the jury had already determined that de- 
fendant did not act intentionally or knowingly, 
collaterally estopping the trial court from en- 
tering the simple assault conviction; State v. 
Howell, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 15 (Tenn. Crim. App. Jan. 11, 2018). 

Finding a father in contempt for sending a 
text message violated double jeopardy because 
finding the father in contempt for sending other 
messages on the same day acquitted the father 
of contempt for sending this message. Marlow 
v. Marlow, 563 S.W.3d 876, 2018 Tenn. App. 
LEXIS 299 (Tenn. Ct. App. May 29, 2018), 
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appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
565 (Tenn. Sept. 13, 2018). 

Double jeopardy did not bar a mother from 
prosecuting a certain contempt petition against 
a father because (1) the father’s guilty plea to 
that petition’s unspecified counts was set aside 
on procedural grounds of lack of a proper ad- 
visement, and (2) double jeopardy did not at- 
tach to the unspecified counts. Marlow v. 
Marlow, 563 S.W.3d 876, 2018 Tenn. App. 
LEXIS 299 (Tenn. Ct. App. May 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
565 (Tenn. Sept. 18, 2018). 

Defendant’s felony evading arrest in the car 
and misdemeanor evading arrest on foot did not 
violate double jeopardy as they were not part of 
the same act or transaction as the crash was an 
intervening force, and defendant formed an 
additional intent to flee from officers after the 
crash. State v. Derring, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 16, 2019). 

Defendant’s convictions for robbery and theft 
violated the constitutional protection against 
double jeopardy because the convictions for 
theft and robbery arose out of the same act or 
transaction as defendant approached the vic- 
tim at a movie rental machine, demanded her 
keys, and ultimately drove away with her car 
with her purse and other belongings inside; and 
the theft of the victim’s car and purse was 
subsumed by the robbery. State v. Derring, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 32 
(Tenn. Crim. App. Jan. 16, 2019). 

Defendant’s two convictions of aggravated 
child abuse violated double jeopardy principles 
and had to be merged, as the State failed to 
show that the victim’s rib one fracture and 
subdural hematoma were the result of separate 
and distinct acts. State v. Hendrix, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. May 14, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 481 (Tenn. Sept. 
18, 2019). 

Defendant’s dual convictions of aggravated 
child abuse resulting in serious bodily injury 
and child abuse presented a multiple descrip- 
tion claim; the evidence failed to show that the 
bruising was not part of the same transaction 
or occurrence as the rib fracture or subdural 
hematoma, and as child abuse was a lesser- 
included offense of aggravated child abuse, the 
court presumed that multiple convictions were 
not intended by the legislature and violated 
double jeopardy, and thus defendant’s convic- 
tion of child abuse had to merge. State v. 
Hendrix, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. May 14, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
481 (Tenn. Sept. 18, 2019). 
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NOTES TO DECISIONS 


ANALYSIS 


5 Procedure. 

6. Illustrative Cases. 

VG No Ex-post Facto Violation. 
5 


Procedure. 

Although petitioner argued that to apply 
disenfranchisement statute to him violated 
Tenn. Const. art. I, § 11, which prohibits ex 
post facto laws, the appellate court declined to 
exercise its discretion to consider this issue, as 
it was not raised or properly developed in the 
trial court. State v. Dixon, — S.W.3d —, 2018 
Tenn. App. LEXIS 123 (Tenn. Ct. App. Mar. 6, 
2018). 


6. Illustrative Cases. 

Trial court’s order denying a prisoner’s peti- 
tion for restoration of citizenship rights did not 
violate ex post facto protections because the 
trial court’s application of T.C.A. § 40-29-105 
could not form the basis for an ex post facto 
violation based on the imposition of a harsher 
punishment than originally applicable. Moffitt 
v. State, — S.W.3d —, 2018 Tenn. App. LEXIS 
708 (Tenn. Ct. App. Feb. 4, 2018). 

Plaintiffs conclusory allegation, that the reg- 
istration requirements and work restrictions of 
the Tennessee Sexual Offender and Violent 
Sexual Offender Registration, Verification, and 
Tracking Act of 2004 were facially unconstitu- 
tional because they failed to provide adequate 
procedures for the determination of whether or 
not their effect was punishment, simply did not 
allege facts; the motion to dismiss was properly 
granted with respect to plaintiffs challenge 
that the Act violated ex post facto provisions. 
King v. State, — S.W.3d —, 2018 Tenn. App. 
LEXIS 663 (Tenn. Ct. App. Nov. 15, 2018). 

Plaintiffs petition alleged sufficient facts 
which could support a holding that, as applied 
to him, the requirements and restrictions were 
not rationally connected to a non-punitive pur- 
pose or were excessive relative to that purpose, 
and thus the dismissal of his petition with 
respect to his as-applied ex post facto challenge 
was reversed. King v. State, — S.W.3d —, 2018 
Tenn. App. LEXIS 663 (Tenn. Ct. App. Nov. 15, 
2018). 


7. No Ex-post Facto Violation. 

Statutes governing community supervision 
for life did not violate the ex post facto clause 
because plaintiff sex offender was on notice 
that the supervising agency could establish 
individualized or specialized conditions of su- 
pervision to protect the public from him and to 
promote his rehabilitation; the conditions of his 
supervision were not fixed at the time he com- 


mitted his last offense or somehow limited to 
those then-imposed on regular parolees; and 
the Sex Offender Directives did not inflict 
greater punishment than the law allowed when 
the crimes were committed as plaintiff was 
sentenced to community supervision for life 
with individualized conditions, and he re- 
mained under supervision for life with indi- 
vidualized conditions. Nunn v. Tenn. Dep’t of 
Corr., 547 S.W.3d 163, 2017 Tenn. App. LEXIS 
706 (Tenn. Ct. App. Oct. 23, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 166 
(Tenn. Mar. 15, 2018), cert. denied, 202 L. Ed. 
2d 315, 139 S. Ct. 446, — U.S. —, 2018 U.S. 
LEXIS 6351 (U.S. Oct. 29, 2018). 

In a case in which defendant was required to 
register as a sexual offender and to report 
monthly to a probation and parole officer, the 
registration and reporting requirements of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification, and Track- 
ing Act of 2004 did not violate the ex post facto 
clause as the requirements were non-punitive 
and intended to protect the general welfare of 
the State of Tennessee; and defendant did not 
show how his circumstances prevented the non- 
punitive purpose from applying to him, made 
the requirement more excessive than it would 
be for any other homeless resident of Tennes- 
see, or imposed some unique disability or re- 
straint on him. State v. Hoss, — $.W.3d —, 2017 
Tenn. Crim. App. LEXIS 1033 (Tenn. Crim. 
App. Dec. 15, 2017), review denied and ordered 
not published, — S.W.3d —, 2018 Tenn. LEXIS 
205 (Tenn. Apr. 18, 2018). 

Sex offender did not show application of the 
Tennessee Sexual Offender and Violent Sexual 
Offender Registration, Verification and Track- 
ing Act of 2004 (Act) to the offender was an ex 
post facto violation because (1) the legislature 
did not so intend the Act, (2) binding precedent 
held the Act was not punitive in effect, and (3) 
the offender did not show by clearest proof how 
the Act punished the offender or that the Act 
imposed an impermissible punishment. Clark 
v. Gwyn, — S.W.3d —, 2019 Tenn. App. LEXIS 
176 (Tenn. Ct. App. Apr. 11, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 420 
(Tenn. Aug. 15, 2019), cert. denied, 205 L. Ed. 
2d 344, 140 S. Ct. 540, — U.S. —, 2019 U.S. 
LEXIS 7064 (U.S. Nov. 18, 2019). 

Changes in the law concerning victim input 
in the parole process did not violate the ex post 
facto clause of the federal and State constitu- 
tions because the parole standards had not 
changed as applied to the inmate; the Tennes- 
see Board of Paroles had always been required 
to consider the seriousness of the offense in 
determining a prisoner’s parole eligibility. 
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Smith v. Tenn. Bd. of Paroles, — S.W.3d —, 
2019 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
July 25, 2019). 
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Sec. 14. Prerequisites to criminal charge. 


NOTES TO DECISIONS 


9. Validity of Indictment. 

Although the trial court erred in dismissing 
Count Two of the indictment, and, after realiz- 
ing that error, the trial court recanted its ruling 
and reinstated that count, but that was error 
because a dismissal of charge in an indictment 
was a termination of that particular prosecu- 
tion; furthermore, by dismissing part of the 
indictment, the trial court essentially amended 
the indictment, but the amendment was erro- 


neous as defendant did not consent to the 
amendment. The combination of reinstatement 
and amendment of the indictment encroached 
on the grand jury’s sole power to indict offenses 
as the trial court lacked the power to reinstate 
and amend the indictment once it was dis- 
missed, even if it had been originally dismissed 
in error. State v. Parker, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
June 26, 2018). 


Sec. 15. Bailable offenses — Habeas corpus. 


NOTES TO DECISIONS 


ANALYSIS 


1. Right to Bail. 

6. Habeas Corpus. 

9, Cognizable Claims. 

16. Petition Properly Dismissed. 
17. Writ Properly Denied. 


1. Right to Bail. 

Trial court erred in raising defendant’s bond 
after he filed a motion to reduce bond because, 
while the trial court properly considered the 
statutory factors, the judge’s actions—setting 
an excessively high bond ($10,000,000) and 
then instructing defendant that his bond would 
be revoked if he made it —amounted to a 
complete denial of pretrial bond in violation of 
the state constitution. Pretrial bond was to 
ensure a defendant’s appearance in court, NOT 
to ensure that punishment was meted out to a 
person who was not yet convicted, and, while 
the trial judge disagreed with defendant’s con- 
stitutional right to be bailable, he was never- 
theless duty bound to follow the law. State v. 
Kizzie, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 1077 (Tenn. Crim. App. Dec. 3, 2015). 

Conclusion that a police officer violated Met- 
ropolitan Nashville Police Department policy 
was not arbitrary or capricious and was sup- 
ported by substantial and material evidence 
because the officer knowingly deprived a bond- 
ing agent of his right to conduct lawful business 
without improper interference from the police; 
the officer’s telephone call to the agent caused 
him to not bond out an arrestee, and it was the 
officer’s intention to deprive the arrestee of his 
right to bail. Davis v. Civil Serv. Comm’n of the 
Metro. Gov't, — S.W.3d —, 2019 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. May 21, 2019). 


Irrespective of whether the action was civil or 
criminal in nature, the framers intended for the 
constitutional provision to apply to any action 
resulting in pretrial imprisonment; allowing 
the court the discretion to require a cash-only 
appearance bond where a bond with sufficient 
sureties is a reasonable option would violate 
the spirit of the constitution, which is to limit 
the court’s discretion in determining who is 
entitled to pretrial release. State ex rel. Haynes 
vy. Daugherty, — S.W.3d —, 2019 Tenn. App. 
LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

Trial court violated a father’s constitutional 
rights because it imposed a cash-only appear- 
ance bond after the father arrested and incar- 
cerated pursuant to an order of attachment; the 
trial court erred by not considering the consti- 
tutional constraints in requiring a cash-only 
bond. State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2019 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. Sept. 10, 2019), review denied and 
ordered not published, State ex rel. Haynes v. 
Daugherty, — S.W.3d —, 2020 Tenn. LEXIS 79 
(Tenn. Feb. 19, 2020). 


6. Habeas Corpus. 

Habeas corpus court properly dismissed pe- 
titioner’s application for a writ of habeas corpus 
because petitioner failed to show that the trial 
court was without jurisdiction to enter judg- 
ment since he had sufficient notice of the 
charges to defend at trial; the indictment cited 
the relevant drug statute and tracked the lan- 
guage of the drug-free school zone enhance- 
ment verbatim, and the language enabled peti- 
tioner to know the accusation to which an 
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answer was required. Washington v. Lee, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 835 
(Tenn. Crim. App. Sept. 12, 2017), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 27 (Tenn. 
Jan. 18, 2018). 

Although petitioner did not have a right of 
appeal from the denial of a motion for an “Ex 
Parte Injunction and/or Show Cause Order,” 
because the trial court treated the motion as a 
petition for writ of habeas corpus, petitioner’s 
appeal was properly before the court of criminal 
appeal, and it reviewed the merits of his claim. 
State v. Williams, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 324 (Tenn. Crim. App. Apr. 
26, 2018). 

Trial court properly dismissed petitioner’s 
motion for “Ex Parte Injunction and/or Show 
Cause Order,” which was considered as a peti- 
tion for writ of habeas corpus, because the 
evidence did not preponderate against its find- 
ing that petitioner’s conviction was voidable; 
the trial court found the judgment form was 
entered on the record and into the minutes of 
the court, and thus, it was presumed to have 
been received by the clerk’s office but not prop- 
erly file-stamped, which was a clerical error. 
State v. Williams, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 324 (Tenn. Crim. App. Apr. 
26, 2018). 


9. Cognizable Claims. 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s challenge to the 
sufficiency of the evidence was not properly 
reviewed via a habeas corpus petition; peti- 
tioner waived any issue with regard to suffi- 
ciency when he entered a guilty plea. Delk v. 
Perry, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 992 (Tenn. Crim. App. Nov. 30, 2017). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s complaint with re- 
gard to the calculation of pretrial jail credits 
was not properly resolved in a petition for 
habeas relief; even if the jail credits issue were 
proper in a habeas proceeding, the record was 
incomplete as it did not contain the corrected 
judgment about which petitioner complained. 
Delk v. Perry, — S.W.38d —, 2017 Tenn. Crim. 
App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s claim that the State 
breached the plea agreement was not cogni- 
zable in a petition for writ of habeas corpus. 
Delk v. Perry, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 


16. Petition Properly Dismissed. 
Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 


CONSTITUTION OF TENNESSEE 


106 


corpus because petitioner failed to provide ad- 
equate documentation to support his allega- 
tions; the record merely contained the cover 
pages for the indictments, and the indictment 
itself did not appear in the technical record 
Delk v. Perry, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 7 

Petitioner failed to establish entitlement to 
habeas corpus relief because he simply repack- 
aged his prior arguments regarding venue, 
which were fully addressed by the court of 
criminal appeals in petitioner’s prior appeal 
affirming the habeas corpus court’s dismissal. 
Rivas v. Lee, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 100 (Tenn. Crim. App. Feb. 13, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 280 (Tenn. May 17, 2018). 

It was proper to dismiss a petition for a writ 
of habeas corpus because petitioner could not 
establish that his judgments were void; the 
guilty plea proceedings took place in the Crimi- 
nal Court for Hancock County, and the trial 
court addressed the matters in Hancock 
County and informed petitioner he was charged 
and pleading guilty in two counts in Hancock 
County. Rivas v. Lee, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 100 (Tenn. Crim. App. Feb. 
13, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 280 (Tenn. May 17, 2018). 

It was no error to summarily dismiss defen- 
dant’s second habeas corpus petition because 
(1) a claim that it was an ex post facto violation 
to retroactively apply sex offender registration 
requirements had been rejected on appeal of 
the dismissal of a first petition, in which it was 
held Tennessee’s 1994 Sexual Offender Regis- 
tration and Monitoring Act was nonpunitive in 
nature, and the Tennessee Supreme Court had 
so held in another case, and (2) the judgment in 
the case did not reflect an illegal or void sen- 
tence was imposed. Wiggins v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 150 (Tenn. 
Crim. App. Mar. 8, 2019). 


17. Writ Properly Denied. 

Habeas court properly denied petitioner’s ap- 
plication for a writ of habeas corpus because 
despite the minor defect in the indictment, the 
indictment satisfied the minimum require- 
ments; Borner v. State, — S.W3d —, 2018 
Tenn. Crim. App. LEXIS 394 (Tenn. Crim. App. 
May 21, 2018). 

Inmate was not entitled to habeas relief on 
grounds a trial court lacked jurisdiction to 
clarify the inmate’s sentence was consecutive 
because the inmate’s sentence for a felony com- 
mitted while on parole for a felony was consecu- 
tive whether or not a trial court’s judgment so 
provided. Yates v. Perry, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 142 (Tenn. Crim. App. 
Feb. 26, 2020). 
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Art. I, § 16 


Sec. 16. Restrictions on bail, fines and punishment. 


NOTES TO DECISIONS 


ANALYSIS 


Basis of Penalty or Punishment. 
Fines and Imprisonment. 
Penalties. 

Death Penalty. 

2. Juveniles. 


L400 DR oo 


3. Basis of Penalty or Punishment. 

Where defendant informed the victim about 
the nature of sexual encounters, instructed the 
victim in masturbation mechanics, provided 
sex toys and lubricants, and, ultimately, perpe- 
trated sexual offenses upon the 10 to 12-year- 
old victim on as many as 52 occasions over a 
two-year period, the 81-year sentence was not 
grossly disproportionate to the crimes commit- 
ted, such as would support a constitutional 
violation by enforcement of the sentence. State 
v. Ledbetter, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 106 (Tenn. Crim. App. Feb. 20, 
2020). 


4, Fines and Imprisonment. 

Chancery court erred in affirming the forfei- 
ture of an owner’s truck after he was arrested 
and charged with driving on a revoked license, 
third offense, because the seizure of the truck 
constituted an excessive fine where, while the 
owner was driving the truck when he was 
stopped, the value of his truck was $8,500, 
there was no evidence in the record of any 
convictions for driving on a revoked license 
prior to the owner being charged, his driving 
privileges had been revoked as a result of being 
convicted of driving under the influence, he was 
eligible to have his driving privileges rein- 
stated, and he was not involved in any other 
criminal conduct. Thurman v. Tenn. Dep’t of 
Safety & Homeland Sec., — S.W.3d —, 2017 
Tenn. App. LEXIS 457 (Tenn. Ct. App. July 7, 
2027). 


6. Penalties. 

Defendant’s 26-year sentence for rape of a 
child was supported by his position of private 
trust as a close family friend and thus, did not 
amount to cruel and unusual punishment. 
State v. Clymer, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 945 (Tenn. Crim. App. Nov. 9, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 161 (Tenn. Mar. 14, 2018). 

Defendant challenged his life sentence, but 
the law surrounding the imposition of a life 
sentence for first degree murder was not in 
question and the court was bound by its previ- 
ous determination that defendant’s life sen- 
tence was constitutional, as the sentence did 
not reach the considerations of Miller v. Ala- 
bama. State v. Henderson, — S.W.3d —, 2019 


Tenn. Crim. App. LEXIS 567 (Tenn. Crim. App. 
Sept. 12, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 526 (Tenn. Dec. 10, 2019). 


8. Death Penalty. 

Inmates’ challenge to the facial constitution- 
ality of Tennessee’s lethal injection protocol 
failed to establish that the three-drug protocol 
constituted cruel and unusual punishment be- 
cause plaintiffs were required to plead and 
prove a known and available alternative 
method of execution; and plaintiffs failed to 
prove that the one-drug protocol using pento- 
barbital was an available alternative method of 
execution as Tennessee did not have access to 
and was unable to obtain pentobarbital with 
ordinary transactional effort for use in lethal 
injections because the Commissioner and the 
Deputy Commissioner of the Tennessee Depart- 
ment of Correction (TDOC) provided testimony 
regarding the TDOC’s unsuccessful efforts to 
obtain pentobarbital. Abdur’Rahman v. Parker, 
558 S.W.3d 606, 2018 Tenn. LEXIS 603 (Tenn. 
Oct. 10, 2018), cert. denied, Abdur’Rahman v. 
Parker, 204 L. Ed. 2d 245, 139 S. Ct. 1533, — 
U.S. —, 2019 U.S. LEXIS 3395 (U.S. May 18, 
2019), cert. denied, Zagorski v. Parker, 202 L. 
Ed. 2d 258, 1389 S. Ct. 11, — U.S. —, 2018 U.S. 
LEXIS 6108 (U.S. Oct. 11, 2018), cert. denied, 
Miller v. Parker, 202 L. Ed. 2d 454, 139 S. Ct. 
626, — U.S. —, 2018 U.S. LEXIS 7160 (U.S. 
Dec. 6, 2018). 


12. Juveniles. 

Defendant’s sentence of life imprisonment 
did not violate the prohibition against cruel and 
unusual punishment; the United States Su- 
preme Court has held that while the Eighth 
Amendment prohibits a State from imposing a 
life without parole sentence on a juvenile non- 
homicide offender, it does not require the State 
to release that offender during his or her natu- 
ral life. State v. Collins, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 295 (Tenn. Crim. App. 
Apr. 18, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 489 (Tenn. Aug. 8, 2018), 
cert. denied, Collins v. Tennessee, 139 S. Ct. 
649, 202 L. Ed. 2d 498, — U.S. —, 2018 US. 
LEXIS 7182 (U.S. Dec. 10, 2018). 

Petitioner did not state a colorable claim 
upon which relief could be granted when he 
claimed that his sentence of life imprisonment 
violated the prohibition against cruel and un- 
usual punishment because he was a juvenile at 
the time of the offense because he received a life 
sentence that had early release eligibility and 
therefore his sentence is not unconstitutional. 
Siler v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 197 (Tenn. Crim. App. Mar. 24, 


Art. I, 817 


2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 424 (Tenn. Aug. 7, 2020). 
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Sec. 17. Open courts — Redress of injuries — Suits against the State. 


~ 


NOTES TO DECISIONS 


ANALYSIS 


3. Right to Present Case. 

4. Courts Shall Be Open. 

22. Suits Against the State. 

27. —Suits Against Officers. 

31s —Waiver or Estoppel of State’s Immu- 
nity. | 

33. —Extent of Recovery. 


3. Right to Present Case. 

Dismissal of hospital patients’ cause of action 
against a hospital and its services provider was 
appropriate because the Tennessee statute cre- 
ating or conferring private rights of action did 
not violate the Open Court Clause of the Ten- 
nessee Constitution, as-applied to hospital pa- 
tients, and there was no recognized statutory 
cause of action for the hospital patients under 
the statute, nor common law cause of action for 
the hospital patients against the hospital and 
its services provider. Fowler v. Morristown- 
Hamblen Hosp. Ass’n, — 8.W.3d —, 2019 Tenn. 
App. LEXIS 312 (Tenn. Ct. App. June 24, 2019). 


4. Courts Shall Be Open. 

Petition for writ of mandamus was properly 
dismissed as petitioner’s constitutional rights 
to due process and state court access were not 
violated because the statute regarding applica- 
tion to testify before the grand jury did not 
establish a clear and specific duty on the part of 
the grand jury foreperson to meet with peti- 
tioner in prison or to cause him to be trans- 
ported to testify before a grand jury panel; 
much of the manner in which the foreperson, in 


collaboration with the grand jury panel, was to 


determine whether the potential witness’s 
knowledge warranted investigation by the 
grand jury was discretionary; and a writ of 
mandamus would not be a proper remedy as 
issuance of the writ would manifestly prejudice 
public interest. Willis v. Johnson, — S.W.3d —, 
2018 Tenn. App. LEXIS 563 (Tenn. Ct. App. 
Sept. 27, 2018). 


22. Suits Against the State. 


27. —Suits Against Officers. 

Denial of a motion to dismiss a former state 
employee’s compliant was appropriate because, 
although subject matter jurisdiction was chal- 
lenged based on sovereign immunity, the fac- 
tual allegations in the employee’s complaint, 


taken as true, supported jurisdiction as the 
complaint was against the Commissioner of the 
Tennessee Department of General Services and 
alleged that the Commissioner was not acting 
by authority of the State of Tennessee in failing 
to pay the employee the full wages to which the 
employee was entitled. Arnold v. Oglesby, — 
S.W.3d —, 2017 Tenn. App. LEXIS 760 (Tenn. 
Ct. App. Nov. 22, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 85 (Tenn. Feb. 14, 
2018). 


31. —Waiver or Estoppel of State’s Imnmu- 
nity. 

City was entitled to summary judgment on a 
contractor’s contract and estoppel claims, when 
a real estate developer hired the contractor to 
upgrade a sewer system, the city approved the 
upgrade project, and the developer went bank- 
rupt before the completion of the project, be- 
cause there was no contract between the con- 
tractor and the city and the doctrine of 
sovereign immunity applied. Harakas Constr., 
Inc. v. Metro. Gov't of Nashville, 561 S.W.3d 
910, 2018 Tenn. App. LEXIS 45 (Tenn. Ct. App. 
Jan. 29, 2018), appeal denied, Harakas Constr., 
Inc. v. Metro. Gov’t, — S.W.3d —, 2018 Tenn. 
LEXIS 351 (Tenn. June 7, 2018). 

Court of appeals erred in reversing the dis- 
missal of a claim filed by a former Lieutenant 
Colonel in the National Guard under Uni- 
formed Services Employment and Reemploy- 
ment Rights Act of 1994 (USERRA) because the 
Lieutenant had actual knowledge that he had 
suffered an injury sometime before August 8, 
2011; therefore, his claim remained barred by 
sovereign immunity because T.C.A. § 29-20- 
208 limited the waiver of sovereign immunity 
to USERRA claims accruing on or after July 1, 
2014. Smith v. Tenn. Nat’l Guard, 551 S.W.3d 
702, 2018 Tenn. LEXIS 318 (Tenn. June 22, 
2018). 


33. —Extent of Recovery. 

Trial court had no authority to assess attor- 
ney’s fees against the county based on equitable 
considerations alone, given that the county was 
a political subdivision of the State and was 
therefore entitled to sovereign immunity, for 
purposes of T.C.A. § 20-13-102(a). Zumstein v. 
Roane Cty. Executive/Mayor, — S.W.3d —, 2017 
Tenn. App. LEXIS 573 (Tenn. Ct. App. Aug. 21, 
2017). 
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Art. I, § 19 


Sec. 19. Freedom of speech and press. 


Attorney General Opinions. 

The regulations in T.C.A. § 2-7-142 do not 
violate the right to freedom of speech guaran- 
teed by the First Amendment to the United 
States Constitution and article I, section 19 of 
the Tennessee Constitution. The interior of a 
polling place is a nonpublic forum. The govern- 
ment may, without violating either the U.S. or 
the Tennessee Constitution, regulate speech 
and expressive conduct in a nonpublic forum as 
long as the regulation is reasonable in light of 
that forum’s purpose. The prohibitions in 
T.C.A. § 2-7-142 are content-neutral regula- 
tions that are reasonable in light of the pur- 
poses of a polling place, which include (1) en- 
suring privacy of the ballot, speed and 
efficiency of the voting process, and integrity of 
the election, and (2) preventing disruption and 
distraction for voters, voter intimidation, and 
interference and fraud in the balloting process. 
OAG 16-49, 2016 Tenn. AG LEXIS 48 (12/22/ 
2016). 

Legislation that requires all vehicle registra- 
tion plates to bear the language “In God We 


Trust” would be constitutionally suspect under 
the Establishment Clause, the Free Exercise 
Clause, and the Free Speech Clause of the First 
Amendment, as well as Tenn. Const. Article I, 
Sections 3 and 19. However, legislation that 
gives vehicle owners the option of selecting a 
vehicle registration plate bearing the language 
“In God We Trust” would be constitutionally 
defensible. OAG 17-21, 2017 Tenn. AG LEXIS 
20 (3/23/2017). 

Proposed legislation, HB 600/SB 1250, 111th 
Tenn. Gen. Assem. (2019), which would provide 
a definition of “anti-Semitism” that institutions 
of higher education and local education agen- 
cies (LEAs) in Tennessee would be required to 
use when investigating and enforcing antidis- 
crimination laws and policies, does not regulate 
speech or religious activity directly. And if it 
becomes law, institutions of higher education 
and local education agencies in the State will be 
required to implement it in a manner consis- 
tent with the state and federal Constitutions. 
OAG 19-06, 2019 Tenn. AG LEXIS 6 (4/16/ 
2019). 


NOTES TO DECISIONS 


ANALYSIS 


1. In General. 

14. Criticism of Court. 

18. Libel of Officers and Candidates. 
20. Province of Judge and Jury. 

21. —Criminal Cases. 

26. Waiver. 


1. In General. 

Trial court correctly concluded that the limi- 
tations on the right to access contained in the 
Tennessee Uniform Motor Vehicle Record Dis- 
closure Act, T.C.A. § 55-25-101 et seq., did not 
violate Tenn. Const. art. I, § 19, as the Consti- 
tution did not provide for an unrestricted right 
of access by the public to examine the proceed- 
ings of the Legislature or of any other branch of 
government. Moncier v. Harris, — S.W.3d —, 
2018 Tenn. App. LEXIS 176 (Tenn. Ct. App. Apr. 
5, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 479 (Tenn. Aug. 10, 2018). 


14. Criticism of Court. 

Decision of a hearing panel of the Board of 
Professional Responsibility that an attorney’s 
statements pejorative statements in motions to 
recuse three appellate judges violated the rule 
was supported by material and substantial 
evidence because the in-court statements were 
not protected by the First Amendment; the 
objective “reasonable attorney” standard was 
the appropriate standard to apply in a disci- 
plinary proceeding involving an attorney’s in- 


court speech. Bd. of Profl Responsibility v. 
Parrish, 556 S.W.3d 153, 2018 Tenn. LEXIS 404 
(Tenn. Aug. 14, 2018), cert. denied, 203 L. Ed. 
2d 207, 139 S. Ct. 1216, — U.S. —, 2019 U.S. 
LEXIS 858 (U.S. Feb. 19, 2019). 


18. Libel of Officers and Candidates. 
Dismissal on summary judgment of a may- 
oral candidate’s defamation claims against an- 
other candidate—as they related to an insider 
deal statement and to an ethics investigation 
statement—was appropriate because the may- 
oral candidate did not come forth with clear and 
convincing evidence upon which a trier of fact 
could have found actual malice in the publish- 
ing of the statements. Elsten v. Coker, — 
S.W.3d —, 2019 Tenn. App. LEXIS 493 (Tenn. 
Ct. App. Oct. 4, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 102 (Tenn. Feb. 19, 


? 


2020). 
20. Province of Judge and Jury. 


21. —Criminal Cases. 

Defendant’s petition for postconviction relief 
was properly denied as trial counsel was not 
ineffective for failing to object to the jury in- 
struction because the trial court provided com- 
plete preliminary instructions that it was the 
jury’s job to determine what the facts of the 
case were, and that the jury would apply the 
law that the trial court gave the jury to the 
facts in the case; and nothing in the challenged 
preliminary instruction misstated the constitu- 
tional principle that the jury were the judges of 


Art. I, § 20 


the facts and of the law as it applied to the 
facts. Cartwright v. State, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 239 (Tenn. Crim. App. 
Apr. 14, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 430 (Tenn. Aug. 7, 2020). 


26. Waiver. 
Circuit court properly dismissed an employ- 
ee’s constitutional claims for violation of her 


Sec. 20. No retrospective laws. 


Attorney General Opinions. 

Roll-off dumpster services are “public ser- 
vices” because the proper collection and’ re- 
moval of waste promotes the public health and 
general welfare of a municipality’s residents. 
However, not all municipal residents have to 
use roll-off dumpster services for these services 
to be “public” ones. Further, a Tennessee mu- 
nicipality does not violate federal antitrust law 
when it awards an exclusive contract or fran- 
chise for roll-off dumpster services; the state- 
action doctrine shields the municipality from 
liability. Whether a municipality’s award of an 
exclusive contract or franchise for roll-off 
dumpster services passes muster under the 
Tennessee Constitution would necessarily be 
measured by the exigencies of the particular 
situation. Whether a municipality may execute 
an exclusive contract or franchise agreement 
that requires its residents to pay a fee directly 
to the contractor or franchisee for roll-off dump- 
ster services and that, at the same time, pro- 
vides the municipality with a sum certain from 
the contractor or franchisee for each roll-off 
dumpster rental will depend on the facts and 
circumstances surrounding the execution of the 
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right to freedom of speech because the issue 
was expressly waived by her counsel and she 
could not raise it on appeal. Carroll v. Morgan 
Cty. Bd. of Educ., — S.W.3d —, 2017 Tenn. App. 
LEXIS 766 (Tenn. Ct. App. Nov. 28, 2017). 


particular agreement, as well as the particular 
terms and conditions of the agreement. House 
Bill 1293 of the 110th General Assembly, which 
would allow an individual to procure a roll-off 
dumpster from any business providing these 
services even if that person lives in a munici- 
pality that has awarded an exclusive contract 
or franchise to a particular waste management 
company to provide roll-off dumpster services, 
could be vulnerable to a challenge that it vio- 
lates Article I, Section 10 of the United States 
Constitution and article I, section 20 of the 
Tennessee Constitution. OAG 17-48, 2017 
Tenn. AG LEXIS 48 (9/25/2017). 

Proposed legislation which would prohibit 
homeowners’ associations from amending their 
declarations to prevent an owner of residential 
property that is subject to a declaration from 
using the property as “long-term rental prop- 
erty” until the owner transfers the property is 
likely defensible against a claim that it violates 
the Contract Clause of either the federal or 
Tennessee Constitution depending on the par- 
ticular declaration(s) involved in any given 
case. OAG 20-05, 2020 Tenn. AG LEXIS 4 
(3/23/2020). 


NOTES TO DECISIONS 


ANALYSIS 


Je Application and Scope. 
21. Retrospective Laws. 


2. Application and Scope. 

Contestants did not waive any claim that the 
relief proponents sought under Tenn. R. Civ. P. 
60.02 was unconstitutional by failing to give 
notice to the attorney general because the con- 
testants were not questioning the validity of 
T.C.A. § 32-1-104(b) or its retroactive applica- 
tion to certain wills; rather, the contestants 
argued the retroactive application of the stat- 
ute was constitutionally impermissible because 
the will contest was concluded by final judg- 
ment before its enactment. In re Estate of 
Morris, — S.W.3d —, 2017 Tenn. App. LEXIS 
741 (Tenn. Ct. App. Nov. 13, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 198 
(Tenn. Mar. 15, 2018). 

T.C.A. § 32-1-104(b) did not permit propo- 
nents of a will to relitigate the will contest on 


the basis that the applicable law was amended 
because the will contest was fully and fairly 
litigated in accordance with the law as it ex- 
isted at that time; the court of appeals con- 
cluded that the will wa snot properly executed 
pursuant to the statute’s requirements, the 
supreme court denied certiorari, and the par- 
ties entered an agreed final judgment conced- 
ing the will contest. In re Estate of Morris, — 
S.W.3d —, 2017 Tenn. App. LEXIS 741 (Tenn. 
Ct. App. Nov. 18, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 198 (Tenn. Mar. 
15, 2018). 


21. Retrospective Laws. 

2016 amendment facilitates the intentions 
and the expectations of the parties to the will at 
the time of its execution; the intestate heir had 
no vested right in a law that would allow him to 
take advantage of a procedural defect, and it 
was well within the province of the legislature 
to cure the defect to prevent the heir, and 
others similarly situated, from gaining an un- 
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fair advantage based on a mere technicality, 
and such laws can be applied retrospectively 
without running afoul of the Tennessee Consti- 
tution. In re Estate of Stewart, 545 S.W.3d 458, 


DECLARATION OF RIGHTS 


Art. I, §:22 


2017 Tenn. App. LEXIS 701 (Tenn. Ct. App. Oct. 
20, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 130 (Tenn. Feb. 14, 2018). 


Sec. 21. No man’s services or property taken without consent or 


compensation. 


NOTES TO DECISIONS 


ANALYSIS 


Ls Property Taken. 
31. —Inverse Condemnation. 


7. Property Taken. 

Trial court did not err in finding that a city 
was immune from an inmate’s constitutional 
claims because the inmate was not in a proce- 
dural posture to petition for return of his seized 
property through a civil action, and no forfei- 
ture proceeding had been initiated against his 
personal property; therefore, the inmate was 
asserting a claim against the city for violation 
of his civil rights under the Fourth, Fifth, and 
Fourteenth Amendments. Lankford v. City of 
Hendersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 


31. —Inverse Condemnation. 
Arrestee failed to allege essential elements of 
a claim of inverse condemnation because the 


arrestee merely alleged the taking of the ar- 
restee’s automobile during the time when police 
Officers searched and seized it. Therefore, the 
arrestee alleged, at most, an occasional inter- 
ference with personal property, resulting in no 
loss of market value. Olivier v. City of Clarks- 
ville, — S.W.3d —, 2017 Tenn. App. LEXIS 564 
(Tenn. Ct. App. Aug. 17, 2017). 

City had taken no action with regard to the 
drainage infrastructure on the company’s prop- 
erty other than approving the construction; 
simply approving a construction plat was not 
tantamount to a purposeful and intentional act 
such that the city should be responsible for the 
company’s damages under an inverse condem- 
nation claim. Riverland, LLC v. City of Jackson, 
— S.W.3d —, 2018 Tenn. App. LEXIS 658 
(Tenn. Ct. App. Nov. 9, 2018). 


Sec. 22. No perpetuities or monopolies. 


Attorney General Opinions. 

Roll-off dumpster services are “public ser- 
vices” because the proper collection and re- 
moval of waste promotes the public health and 
general welfare of a municipality’s residents. 
However, not all municipal residents have to 
use roll-off dumpster services for these services 
to be “public” ones. Further, a Tennessee mu- 
nicipality does not violate federal antitrust law 
when it awards an exclusive contract or fran- 
chise for roll-off dumpster services; the state- 
action doctrine shields the municipality from 
liability. Whether a municipality’s award of an 
exclusive contract or franchise for roll-off 
dumpster services passes muster under the 
Tennessee Constitution would necessarily be 
measured by the exigencies of the particular 
situation. Whether a municipality may execute 
an exclusive contract or franchise agreement 
that requires its residents to pay a fee directly 


to the contractor or franchisee for roll-off dump- 
ster services and that, at the same time, pro- 
vides the municipality with a sum certain from 
the contractor or franchisee for each roll-off 
dumpster rental will depend on the facts and 
circumstances surrounding the execution of the 
particular agreement, as well as the particular 
terms and conditions of the agreement. House 
Bill 1293 of the 110th General Assembly, which 
would allow an individual to procure a roll-off 
dumpster from any business providing these 
services even if that person lives in a munici- 
pality that has awarded an exclusive contract 
or franchise to a particular waste management 
company to provide roll-off dumpster services, 
could be vulnerable to a challenge that it vio- 
lates Article I, Section 10 of the United States 
Constitution and article I, section 20 of the 
Tennessee Constitution. OAG 17-48, 2017 
Tenn. AG LEXIS 43 (9/25/2017). 


Art. I, § 23 


Sec. 23. Right of assembly. 
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NOTES TO DECISIONS 


4. Application to Governmental Agen- 
cies. 

In light of the absence of a clear right of a 
citizen to have the citizen’s petition of remon- 
strance heard and no clear duty on the part of 
the Tennessee General Assembly to hear the 
petition, the trial court acted within its discre- 


Sec. 33. Slavery prohibited. 


[For Proposed amendment, 


tion in denying the citizen’s petition for a writ 
of mandamus requesting that the legislative 
chambers be ordered to hear and consider the 
citizen’s petition of remonstrance. Gentry v. 
Casada, — S.W.3d —, 2020 Tenn. App. LEXIS 
416 (Tenn. Ct. App. Sept. 17, 2020). 


see 


Compiler’s Notes.] That slavery and involuntary servitude, except as a 
punishment for crime, whereof the party shall have been duly convicted, are 


forever prohibited in this State. 


Compiler’s Notes. 

2019 Senate Joint Resolution No. 159, ad- 
opted by the senate March 25, 2019, and con- 
curred in by the house of representatives April 
23, 2019, proposed that Art. I, Section 33 of the 
Constitution be amended to read as follows: 

“Section 33. Slavery and involuntary servi- 
tude are forever prohibited. Nothing in this 
section shall prohibit an inmate from working 
when the inmate has been duly convicted of a 
crime.” 

This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 

2021 Senate Joint Resolution No. 80, adopted 


by the senate March 15, 2021, and concurred in 
by the house of representatives on May 4, 2021, 
by the required two-thirds (24) vote, proposed 
that Art. I, Section 33 of the Constitution be 
amended by deleting the section and substitut- 
ing the language set out in the corresponding 
2019 Senate Joint Resolution No. 159 note 
above. In accordance with Article XI, Section 3 
of the Constitution of Tennessee, the proposed 
amendment will be submitted to the people at 
the next general election in which a governor is 
chosen. That election will be the November 
2022 general election. 


Sec. 35. Rights of victims of crimes. 


Law Reviews. 
Closing the Crime Victims Coverage Gap: 
Protecting Victims’ Private Records from Public 


Disclosure Following Tennessean y. Metro, 11 
Tenn. J. L. & Pol’y 129 (2016). 


NOTES TO DECISIONS 


2. Family Members of Victims. 
Defendant’s petition for post-conviction relief 
was properly denied because the appellate 
court could not find that counsel performed 
deficiently by not objecting to the rebuttal tes- 
timony of the victim’s mother after she had 
been in the courtroom throughout the proceed- 
ings as the mother would be a “victim” in the 
case because she was a natural parent of the 
victim who was deceased; as a victim, the 


mother had a right under the Tennessee Con- 
stitution to be at any proceeding that defendant 
had a right to be present, including his criminal 
trial; and the precise interplay between the 
sequestration rule and the victim’s constitu- 
tional right to be present during the criminal 
proceedings had yet to be clarified. Davis v. 
State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. July 26, 2018). 


ARTICLE II 
DISTRIBUTION OF POWERS 


Sec. 1. Division of powers. 


Attorney General Opinions. 
Senate Bill 1085/House Bill 1111, 110th Gen. 


Assem. (2017), which would codify of one of the 
most basic canons of statutory construction, the 
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“ordinary-meaning canon,” could be construed 
as a violation of the separation-of-powers doc- 
trine embodied in the Tennessee Constitution. 
In construing certain statutes with gender- 
limiting words, a court would likely apply the 


DISTRIBUTION OF POWERS 


Art. IT, Sit 


very specific gender-inclusive requirements of 
T.C.A. § 1-3-104(b) rather than the very gen- 
eral “ordinary meaning” requirements of the 
proposed legislation. OAG 17-29, 2017 Tenn. AG 
LEXIS 28 (4/13/2017). 


NOTES TO DECISIONS 


ANALYSIS 
t, In General. 
5. Preservation of Departmental Lines. 
8. Delegation of Power. 


12. —Judiciary. 

17. Rules of Procedure. 

18. Regulation of Unauthorized Practice of 
Law. 

19. Administrative Agencies. 

23. Peer Review. 


1. In General. 

Because T.C.A. §§ 40-28-301 and 40-28-306, 
which changed how non-criminal or technical 
violations of probation are handled in Tennes- 
see, remove the discretion of a trial judge in 
making determinations of logical or legal rel- 
evancy and collectively impair the independent 
operation of the judicial branch of government, 
they violate the Tennessee Constitution’s Sepa- 
ration of Powers Clause and, therefore, cannot 
be upheld. State v. Price, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 615 (Tenn. Crim. App. 
Aug. 14, 2018), rev'd, 579 S.W.3d 332, 2019 
Tenn. LEXIS 292 (Tenn. July 22, 2019). 


5. Preservation of Departmental Lines. 

Appellant was not entitled to a writ of man- 
damus to order officials in the Tennessee Gen- 
eral Assembly to present an accurate version of 
the Tennessee Constitution to the public when 
the Tennessee Constitution on the General As- 
sembly website contained a typographical error 
because the officials had no duty to display the 
Tennessee Constitution and the court had no 
authority to order the officials to correct the 
version posted voluntarily on the General As- 
sembly website. Gentry v. Casada, — S.W.3d —, 
2020 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Sept. 17, 2020). 


8. Delegation of Power. 

Statutory cap on noneconomic damages does 
not violate the separation of powers doctrine 
under the Tennessee Constitution because it is 
a substantive change in the law that was 
within the General Assembly’s legislative au- 
thority to enact; the statutory cap does not 
interfere with the judicial power of the courts to 
interpret and apply law, but to the contrary, 
courts exercise their judicial authority, and 
fulfill their constitutional responsibilities, by 
applying it to the cases before them. McClay v. 
Airport Mgmt. Servs., LLC, 596 S.W.3d 686, 
2020 Tenn. LEXIS 84 (Tenn. Feb. 26, 2020). 


12. —Judiciary. 

Exclusionary Rule Reform Act (ERRA), is an 
attempt by the General Assembly to abrogate 
both the express terms of the rule and the 
Tennessee Supreme Court’s prior holdings re- 
garding the rule; the Court has the authority 
and responsibility to decide whether a good- 
faith exception, or any other exception to the 
exclusionary rule, should be adopted, and by 
passing the ERRA, the General Assembly 
usurped that authority and responsibility; the 
ERRA represents a violation of the Tennessee 
Constitution’s Separation of Powers Clause. 
State v. Lowe, 552 S.W.3d 842, 2017 Tenn. 
LEXIS 904 (Tenn. Sept. 6, 2017). 


17. Rules of Procedure. 

T.C.A. § 29-26-121(f) (2012 & Supp. 2018) is 
unconstitutional as enacted, to the limited ex- 
tent that it divests trial courts of their inherent 
discretion over discovery. Willeford v. Klepper, 
597 S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. 
Feb. 28, 2020). 

Adoption of the substantive versus proce- 
dural analysis is appropriate for the analysis of 
issues of constitutionality under the separation 
of powers provisions of the Tennessee Constitu- 
tion. Willeford v. Klepper, 597 S.W.3d 454, 2020 
Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 


18. Regulation of Unauthorized Practice 
of Law. 

T.C.A. § 20-12-127(a) did not apply to attor- 
ney disciplinary proceedings as prescribing the 
rules governing the reinstatement of an attor- 
neys suspended law license fell squarely 
within the Supreme Court of Tennessee’s inher- 
ent authority under Tenn. Const. art. II, §$ 1 
and 2, and construing the statute to do so would 
have created a constitutional conflict. Brooks v. 
Bd. of Profl Responsibility, 578 S.W.3d 421, 
2019 Tenn. LEXIS 173 (Tenn. May 7, 2019). 


19. Administrative Agencies. 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional separation of powers requirement be- 
cause the appellate review exercised by the 
Appeals Board primarily serves an intra- 
agency purpose of ensuring that initial agency 
decisions comply with law and procedure and 
are supported by substantial evidence, and that 
function does not frustrate or interfere with the 
adjudicative function of the courts; Tennessee’s 
workers’ compensation statutory scheme still 
provides two avenues for judicial review; and a 


Art. IT, § 2 


party aggrieved by a decision of the Court of 
Workers’ Compensation Claims may still ap- 
peal directly to the Tennessee Supreme Court 
rather than filing an appeal with the Appeals 
Board. Pope y. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


23. Peer Review. 

Evidentiary privilege for Quality Improve- 
ment Committee proceedings did not offend 
separation of powers, as applied to a physi- 
cian’s contest of a hospital’s termination of the 


Sec. 2. Limitation of powers. 


Attorney General Opinions. 

A question was asked whether the knowing 
and willful passage of laws that authorize pos- 
session, prescription, or other distribution, 
transportation, sale, or use of a controlled sub- 
stance potentially create a situation of failing to 
support the United States Constitution and of 
false swearing. Even assuming that the as- 
sumption underlying the question is correct, 
whether a member of the General Assembly 


NOTES TO 
ANALYSIS 


3. Extent of Legislative Powers. 
19. Judicial Powers. 
22. Judicial Powers Delegated. 


23. —Legislature Assuming Judicial Powers. 
39. Regulation of Unauthorized Practice of 
Law. 


40. Administrative Agencies. 


3. Extent of Legislative Powers. 

Appellant was not entitled to a writ of man- 
damus to order officials in the Tennessee Gen- 
eral Assembly to present an accurate version of 
the Tennessee Constitution to the public when 
the Tennessee Constitution on the General As- 
sembly website contained a typographical error 
because the officials had no duty to display the 
Tennessee Constitution and the court had no 
authority to order the officials to correct the 
version posted voluntarily on the General As- 
sembly website. Gentry v. Casada, — S.W.3d —, 
2020 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Sept. 17, 2020). 


19. Judicial Powers. 

Evidentiary privilege for Quality Improve- 
ment Committee proceedings did not offend 
separation of powers, as applied to a physi- 
cian’s contest of a hospital’s termination of the 
physician’s privileges, because the privilege (1) 
was reasonable and workable within existing 
evidentiary rules, as the privilege was created 


CONSTITUTION OF TENNESSEE 


114 


physician’s privileges, because the privilege (1) 
was reasonable and workable within existing 
evidentiary rules, as the privilege was created 
to promote the safety and welfare of Tennessee 
citizens, and (2) had an “original source” excep- 
tion under which the physician could obtain 
relevant information from other sources. 
Pinkard v. HCA Health Servs. of Tenn., 545 
S.W.3d 4438, 2017 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. June 21, 2017), appeal denied, Pinkard 
v. HCS Health Servs. of Tenn., Inc., — S.W.3d 
—, 2017 Tenn. LEXIS 817 (Tenn. Nov. 16, 
2017). 


has violated the oath of office is a determination 
that rests solely with that member’s respective 
chamber, as does any decision about appropri- 
ate sanctions if a member is found to have 
violated the oath of office. In any event, a 
legislator could not be sued for proposing or 
voting for legislation ultimately determined to 
be unconstitutional or otherwise detrimental. 
OAG 18-46, 2018 Tenn. AG LEXIS 45 (10/30/ 
2018). 


DECISIONS 


to promote the safety and welfare of Tennessee 
citizens, and (2) had an “original source” excep- 
tion under which the physician could obtain 
relevant information from other sources. 
Pinkard v. HCA Health Servs. of Tenn., 545 
S.W.3d 443, 2017 Tenn. App. LEXIS 418 (Tenn. 
Ct. App. June 21, 2017), appeal denied, Pinkard 
v. HCS Health Servs. of Tenn., Inc., — S.W.3d 
—, 2017 Tenn. LEXIS 817 (Tenn. Nov. 16, 
AULT). 


22. Judicial Powers Delegated. 


23. —Legislature Assuming Judicial 
Powers. 

Adoption of the substantive versus proce- 
dural analysis is appropriate for the analysis of 
issues of constitutionality under the separation 
of powers provisions of the Tennessee Constitu- 
tion. Willeford v. Klepper, 597 S.W.3d 454, 2020 
Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

T.C.A. § 29-26-121(f) (2012 & Supp. 2018) is 
unconstitutional as enacted, to the limited ex- 
tent that it divests trial courts of their inherent 
discretion over discovery. Willeford v. Klepper, 
597 S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. 
Feb. 28, 2020). 


39. Regulation of Unauthorized Practice 
of Law. 

T.C.A. § 20-12-127(a) did not apply to attor- 
ney disciplinary proceedings as prescribing the 
rules governing the reinstatement of an attor- 
neys suspended law license fell squarely 
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within the Supreme Court of Tennessee’s inher- 
ent authority under Tenn. Const. art. II, §§ 1 
and 2, and construing the statute to do so would 
have created a constitutional conflict. Brooks v. 
Bd. of Profl Responsibility, 578 S.W.3d 421, 
2019 Tenn. LEXIS 173 (Tenn. May 7, 2019). 


40. Administrative Agencies. 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional separation of powers requirement be- 
cause the appellate review exercised by the 
Appeals Board primarily serves an intra- 
agency purpose of ensuring that initial agency 
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decisions comply with law and procedure and 
are supported by substantial evidence, and that 
function does not frustrate or interfere with the 
adjudicative function of the courts; Tennessee’s 
workers’ compensation statutory scheme still 
provides two avenues for judicial review; and a 
party aggrieved by a decision of the Court of 
Workers’ Compensation Claims may still ap- 
peal directly to the Tennessee Supreme Court 
rather than filing an appeal with the Appeals 
Board. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), aff'd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


LEGISLATIVE DEPARTMENT 


Sec. 3. Legislative authority — Term of office. 


Attorney General Opinions. 

Historical practice, sound policy consider- 
ations, and constitutional restraints counsel 
against, but do not absolutely prohibit, the 
exercise of the legislature’s expulsion power to 
oust a member for conduct that occurred before 


he was elected and that was known to the 
member’s constituents when they elected him. 
Given those considerations, the . expulsion 
power is best exercised only in extreme circum- 
stances and with extreme caution. OAG 19-20, 
2019 Tenn. AG LEXIS 58 (11/12/2019). 


Sec. 8. Legislative sessions — Governor’s inauguration. 


Attorney General Opinions. 

Proposed Affordable Rental Property Act, 
H.B. 1987, 110th Gen. Assem., 2d Reg. Sess. 
(Tenn. 2018), is constitutional. It articulates a 
rational basis for creating a property tax clas- 
sification for affordable rental housing and, 
thus, satisfies equal protection principles. 


Moreover, it complies with uniform taxation 
and valuation principles under the rationale 
stated in Marion County v. State Board of 
Equalization, 710 S.W.2d 521 (Tenn. Ct. App. 
1986). OAG 18-16, 2018 Tenn. AG LEXIS 138 
(4/2/2018). 


Sec. 12. Each house to make its own rules. 


Attorney General Opinions. 

A question was asked whether the knowing 
and willful passage of laws that authorize pos- 
session, prescription, or other distribution, 
transportation, sale, or use of a controlled sub- 
stance potentially create a situation of failing to 
support the United States Constitution and of 
false swearing. Even assuming that the as- 
sumption underlying the question is correct, 
whether a member of the General Assembly 
has violated the oath of office is a determination 
that rests solely with that member’s respective 
chamber, as does any decision about appropri- 
ate sanctions if a member is found to have 
violated the oath of office. In any event, a 
legislator could not be sued for proposing or 


voting for legislation ultimately determined to 
be unconstitutional or otherwise detrimental. 
OAG 18-46, 2018 Tenn. AG LEXIS 45 (10/30/ 
2018). 

Historical practice, sound policy consider- 
ations, and constitutional restraints counsel 
against, but do not absolutely prohibit, the 
exercise of the legislature’s expulsion power to 
oust a member for conduct that occurred before 
he was elected and that was known to the 
member’s constituents when they elected him. 
Given those considerations, the expulsion 
power is best exercised only in extreme circum- 
stances and with extreme caution. OAG 19-20, 
2019 Tenn. AG LEXIS 58 (11/12/2019). 


Art. II, § 17 
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NOTES TO DECISIONS 


ANALYSIS 


3. Legislative Meetings. 
4, Website. 


3. Legislative Meetings. 

In light of the absence of a clear right of a 
citizen to have the citizen’s petition of remon- 
strance heard and no clear duty on the part of 
the Tennessee General Assembly to hear the 
petition, the trial court acted within its discre- 
tion in denying the citizen’s petition for a’ writ 
of mandamus requesting that the legislative 
chambers be ordered to hear and consider the 
citizen’s petition of remonstrance. Gentry v. 
Casada, — S.W.3d —, 2020 Tenn. App. LEXIS 
416 (Tenn. Ct. App. Sept. 17, 2020). 


Sec. 17. Origin and frame of bills. 


4. Website. 

Appellant was not entitled to a writ of man- 
damus to order officials in the Tennessee Gen- 
eral Assembly to present an accurate version of 
the Tennessee Constitution to the public when 
the Tennessee Constitution on the General As- 
sembly website contained a typographical error 
because the officials had no duty to display the 
Tennessee Constitution and the court had no 
authority to order the officials to correct the 
version posted voluntarily on the General As- 
sembly website. Gentry v. Casada, — S.W.3d —, 
2020 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Sept. 17, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


5. One Subject in Legislation. 
11. —Proper Subject in Caption. 


5. One Subject in Legislation. 


11. —Proper Subject in Caption. 

Any statute in place before the effective date 
of ch. 492, with a release eligibility other than a 
minimum of 51 years for a life sentence is 
repealed as to offenses committed on or after 


that date and the caption of ch. 492 does not 
violate Tenn. Const. art. II, § 17; this is not an 
express repeal, but rather a repeal by implica- 
tion, and both T.C.A. §§ 40-35-501(h)(1) and 
39-13-204(e)(2) are repealed by implication to 
the extent they require a release eligibility 
other than a minimum. Davis v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2018 Tenn. App. LEXIS 631 
(Tenn. Ct. App. Oct. 30, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 13 (Tenn. Jan. 18, 
2019). 


Sec. 20. Style of laws — Effective date. 


NOTES TO DECISIONS 


ANALYSIS 


Effective Date of Legislation. 
—Statutory Provisions. 


3 
5 
3. Effective Date of Legislation. 
5. 


—Statutory Provisions. 

When defendant was found guilty of felony 
theft of property valued at $1,000 or more but 
less than $10,000, the trial court correctly im- 
posed a sentence for a Class D felony, rather 
than the new Class E felony, because the 
amended version of the sentencing statute had 
not yet gone into effect at the time of the 
sentencing hearing. State v. Houser, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 940 (Tenn. 
Crim. App. Nov. 1, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 106 (Tenn. Feb. 


14, 2018), dismissed, Houser v. Phillips, — F. 
Supp. 2d —, 2020 U.S. Dist. LEXIS 172916 
(E.D. Tenn. Sept. 22, 2020). 

Trial court exceeded its authority by the 
application of the amended version of a sen- 
tencing statute, which provided for the grading 
of theft offenses, before the effective date in 
calculating defendant’s sentence. Because the 
conviction offense was committed before the 
effective date of the amendment, and the sen- 
tencing occurred before the effective date of the 
statute, not even the date of the sentencing 
supplanted the date of the offenses as the 
controlling date in the case. State v. Keese, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Mar. 15, 2018), overruled in 
part, State v. Jones, 589 S.W.3d 747, 2019 Tenn. 
LEXIS 505 (Tenn. Nov. 13, 2019). 
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LEGISLATIVE DEPARTMENT 


Art. II, § 28 


Sec. 24. Appropriation of public moneys. 


Attorney General Opinions. 

State tax revenue allocated to the Rainy Day 
Fund in the budget document should not be 
included in “appropriations from state tax rev- 
enues” when determining whether the Cope- 
land Cap has been exceeded. When state offi- 
cials calculate the rate of growth, they may 


include only appropriations from state tax rev- 
enues that are received in the fiscal year. Ap- 
propriations from the reserve for revenue fluc- 
tuation, to the extent it includes state tax 
revenue from the earlier year, are not included 
in the Copeland Cap calculation. OAG 18-05, 
2018 Tenn. AG LEXIS 5 (2/12/2018). 


Sec. 26. Ineligibility — Lucrative. offices. [For Proposed 
amendment, see Compiler’s Notes.] No Judge of any Court of law or equity, 
Secretary of State, Attorney General, Register, Clerk of any court of Record, or 
person holding any office under the authority of the United States, shall have 
a seat in the General Assembly; nor shall any person in this State hold more 
than one lucrative office at the same time; provided, that no appointment in 
the Militia, or to the office of Justice of the Peace, shall be considered a 
lucrative office, or operative as a disqualification to a seat in either House of 





the General Assembly. 


Compiler’s Notes. 

2019 Senate Joint Resolution No. 154, ad- 
opted by the senate April 18, 2019, and con- 
curred in by the house of representatives on 
May 10, 2019, proposed that Art. II, Section 26 
of the Constitution be amended by adding the 
following language at the end of the section: 

“This section shall not apply with regard to 
the Speaker of the Senate or the Speaker of the 
House of Representatives temporarily dis- 
charging the powers and duties of the office of 
Governor as Acting Governor under Article III, 
Section 12.” 

This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 

2021 Senate Joint Resolution No. 10, adopted 
by the senate March 4, 2021, and concurred in 
by the house of representatives May 4, 2021, by 
the required two-thirds (2) vote, proposed that 
Art. II, Section 26 of the Constitution be 
amended by adding the language set out in the 
corresponding 2019 Senate Joint Resolution 
No. 154 note above. In accordance with Article 


XI, Section 3 of the Constitution of Tennessee, 
the proposed amendment will be submitted to 
the people at the next general election in which 
a governor is chosen. That election will be the 
November 2022 general election. 


Attorney General Opinions. 

Article II, § 26 of the Tennessee Constitution 
would prohibit a sitting member of the Tennes- 
see General Assembly from simultaneously 
serving on the Board of Directors of the Tennes- 
see Valley Authority. Membership on the TVA 
Board of Directors is an office under the author- 
ity of the United States, and article II, § 26 
prohibits a person holding any office under the 
authority of the United States from also hold- 
ing a seat in the Tennessee General Assembly. 
Membership on the TVA Board of Directors is, 
moreover, a compensated office, and article II, 
§ 26 prohibits “any person in this State” from 
simultaneously holding more than one “lucra- 
tive office.” OAG 17-52, 2017 Tenn. AG LEXIS 
52, (12/6/2017). 


Sec. 28. Taxable property — Valuation — Rates. 


Attorney General Opinions. 

The division of Tennessee’s property tax re- 
lief program into two separate programs — one 
for elderly low-income persons and disabled 
persons and another for disabled veterans and 
their surviving spouses, in and of itself, would 
not violate Tenn. Const. Article II, Section 28. 
OAG 17-27, 2017 Tenn. AG LEXIS 26 (4/11/ 
2017). 

House Bill 768/Senate Bill 907 conforms to 
Tenn. Const. Article II, Section 28, insofar as 
the proposed legislation would apply to prop- 
erty with no more than one rental unit. The 


‘proposed legislation would violate article II, 


section 28, if it were applied to residential 
property containing two or more rental units. 
As long as assessors of property apply the 
presumption that would be created by the pro- 
posed legislation only to property with no more 
than one rental unit, HB 768/SB 907 conforms 
to existing case law. OAG 17-32, 2017 Tenn. AG 
LEXIS 31 (4/21/2017). 

Proposed legislation would establish a con- 
tinued-use provision for short-term rental 
units, which would prohibit local governments 
from applying regulations and restrictions to 
short-term rental units that were in operation 
before the enactment of those regulations and 


Art. II, § 29 


restrictions. The legislation would not apply, 
however, to regulations and restrictions en- 
acted by a local government before January 1, 
2014. By allowing some local governments to 
enforce their rules governing short-term rental 
units uniformly but preventing other local gov- 
ernments—namely those that enacted rules af- 
ter January 1, 2014-from doing so, the pro- 
posed legislation does not _ constitute 
impermissible class legislation. However, a pro- 
vision which would allow some local govern- 
ments to continue to prohibit short-term rent- 
als but would prevent local governments that 
did not enact such laws prior to August 1, 2017, 
from doing so would, constitute impermissible 
class legislation. The proposed legislation 
would also prevent a local government from 
considering the leasing of a residential dwelling 
as a short-term rental for purposes of determin- 
ing land use or utility rates. This provision does 
not violate article II, section 28 of the Tennes- 
see Constitution. Furthermore, the proposed 
legislation does not otherwise violate the U.S. 
Constitution or Tennessee Constitution, includ- 
ing by effectively limiting the ability of a single 
county to restrict short-term rentals or by em- 
ploying terms such as “effectively prohibit” and 
“reasonable compliance” that might be deemed 
too vague to provide meaningful guidance to 
local governments. OAG 18-10, 2018 Tenn. AG 
LEXIS 11 (3/14/2018). 

Proposed Affordable Rental Property Act, 
H.B. 1987, 110th Gen. Assem., 2d Reg. Sess. 
(Tenn. 2018), is constitutional. It articulates a 
rational basis for creating a property tax clas- 
sification for affordable rental housing and, 
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thus, satisfies equal protection principles. 
Moreover, it complies with uniform taxation 
and valuation principles under the rationale 
stated in Marion County v. State Board of 
Equalization, 710 S.W.2d 521 (Tenn. Ct. App. 
1986). OAG 18-16, 2018 Tenn. AG LEXIS 13 
(4/2/2018). 

The General Assembly has the authority to 
pass legislation to protect senior citizens’ access 
to housing and to provide them tax relief, as 
long as the legislation is consistent with the 
U.S. and Tennessee Constitutions. OAG 20-04, 
2020 Tenn. AG LEXIS 38 (3/12/2020). 

Proposed Senate Bill 2453, 111th Gen. As- 
sem. (2020), as amended, would add the follow- 
ing sentence to Tenn. Code Ann. § 67-5- 
1509(a): "Except as provided in § 67-5-1302, 
real property assessments that are under ap- 
peal are not eligible for equalization." The pro- 
posed amendment is constitutionally problem- 
atic because of its effect on appeals for non- 
reappraisal years. While locally assessed real 
property is not generally entitled to equaliza- 
tion, the proposed amendment could result in 
violation of the uniformity requirement of ar- 
ticle II, section 28, of the Tennessee Constitu- 
tion because it would prevent equalization 
through application of the county’s appraisal 
ratio to all locally assessed real property under 
appeal. Since the value of property under ap- 
peal will be determined as of the year being 
appealed, the appraisal ratio for that county 
must be applied to values determined for non- 
reappraisal years to bring them in line with 
other real property in the county. OAG 20-10, 
2020 Tenn. AG LEXIS 15 (5/20/2020). 


Sec. 29. Counties and towns — Power to tax — Credit. 


Law Reviews. 
Government Ownership of Stock in a Corpo- 
ration, 11 Tenn. J. L. & Pol’y 54 (2016). 


Attorney General Opinions. 

Legislation that allows a county, city, or town 
to deposit its funds in a state-chartered credit 
union, would violate that portion of article II, 
section 29 of the Tennessee Constitution that 


forbids a county, city, or town from becoming a 
“stockholder with others in any company, asso- 
ciation or corporation.” Therefore, legislation 
allowing a county, city, or town to make such a 
deposit would not be constitutionally permis- 
sible unless the legislation provided for the 
requisite referendum under article II, section 
29 of the Tennessee Constitution. OAG 17-51, 
2017 Tenn. AG LEXIS 51 (11/27/2017). 


NOTES TO DECISIONS 


73. Applicability. 

County argued that Tenn. Const. art. IT, § 29 
mandated its right to recover a lien against a 
county employee’s settlement; however, the 
county’s on-the-job injury program was a part 


of the county’s contract with its employee, and 
thus the constitutional provision was not impli- 
cated and could not serve as a basis for recov- 
ery. Slaughter v. Mills, —S.W.3d —, 2018 Tenn. 
App. LEXIS 742 (Tenn. Ct. App. Dec. 19, 2018). 


Sec. 30. Articles not taxable — Inspection fees. 


Attorney General Opinions. 
The proposed legislation would exempt from 
taxation wooden barrels while the barrels are 


used to produce whiskey. But those barrels are 
not within the scope of the exemption allowed 
for “manufactured articles” under article II, 
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section 30 of the Tennessee Constitution. The 
legislative finding to the contrary notwith- 
standing, barrels used by a whiskey maker to 
age whiskey are not “manufactured articles” as 
that term has long been construed by the Ten- 
nessee Supreme Court. A statute exempting 
such barrels from taxation would not comport 
with article II, section 30, of the Tennessee 
Constitution. OAG 18-06, 2018 Tenn. AG 
LEXIS __ (3/5/2018). 

Proposed Senate Bill 2076/House Bill 2038, 
110th Tenn. Gen. Assem. (2018), as amended by 
Amendment No. 2 to HB 2038 (HA 0942/Draft- 


EXECUTIVE DEPARTMENT 


Art. III, § 12 


ing Code 014670), is not constitutional. Under 
article II, section 30, of the Tennessee Consti- 
tution, as interpreted and construed by the 
Tennessee Supreme Court, an article being 
used to manufacture another product — such 
as a barrel being used by a whiskey maker to 
manufacture aged whiskey — is not entitled to 
an exemption from constitutionally mandated 
ad valorem taxation, and it is not within the 
legislative power to override or modify a judi- 
cial interpretation of the Constitution. OAG 
18-15, 2018 Tenn. AG LEXIS 12 (3/26/2018). 


ARTICLE III 
EXECUTIVE DEPARTMENT 


Sec. 12. Vacancy in office of governor. [For Proposed amendment, 
see Compiler’s Notes.] In case of the removal of the Governor from office, or 
of his death, or resignation, the powers and duties of the office shall devolve on 
the Speaker of the Senate; and in case of the death, removal from office, or 
resignation of the Speaker of the Senate, the powers and duties of the office 
shall devolve on the Speaker of the House of Representatives. 


Compiler’s Notes. 

2019 Senate Joint Resolution No. 154, ad- 
opted by the senate April 18, 2019, and con- 
curred in my the house of representatives May 
10, 2019, proposed that Art. III, Section 12 of 
the Constitution be amended by adding the 
following language at the end of the section: 

“Whenever the Governor transmits to the 
Secretary of State, the Speaker of the Senate, 
and the Speaker of the House of Representa- 
tives, a written, signed declaration that the 
Governor is unable to discharge the powers and 
duties of the office, the powers and duties of the 
office of Governor shall be temporarily dis- 
charged by the Speaker of the Senate as Acting 
Governor, or if that office is unoccupied, then by 
the Speaker of the House of Representatives as 
Acting Governor, until the Governor transmits 
to the same officials a written, signed declara- 
tion that the Governor is able to discharge the 
powers and duties of the office. 

Whenever a majority of the commissioners of 
administrative departments of the Executive 
Department transmits to the Secretary of 
State, the Speaker of the Senate, and the 
Speaker of the House of Representatives their 
written, signed declaration that the Governor 
is unable to discharge the powers and duties of 
the office, the Speaker of the Senate shall 
immediately assume the powers and duties of 
the office as Acting Governor, or if that office is 
unoccupied, then the Speaker of the House of 


Representatives shall immediately assume the 
powers and duties of the office as Acting Gov- 
ernor, until the Governor transmits to the same 
officials a written, signed declaration that the 
Governor is able to discharge the powers and 
duties of the office. 

Whenever a Speaker is temporarily discharg- 
ing the powers and duties of the office of Gov- 
ernor as Acting Governor, such Speaker shall 
not be required to resign the Speaker’s position 
as the Speaker or to resign as a member of the 
General Assembly and shall retain the Speak- 
er’s salary and not receive the Governor’s sal- 
ary, but such Speaker shall not preside as 
Speaker or vote as a member of the General 
Assembly during the time the Speaker is Acting 
Governor.” 

This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 

2021 Senate Joint Resolution No. 10, adopted 
by the senate March 4, 2021, and concurred in 
by the house of representatives on May 4, 2021, 
by the required two-thirds (%) vote, proposed 
that Art. III, Section 12 of the Constitution be 
amended as indicated in the corresponding 
2019 Senate Joint Resolution No. 154 note 
above. In accordance with Article XI, Section 3 
of the Constitution of Tennessee, the proposed 
amendment will be submitted to the people at 
the next general election in which a governor is 
chosen. That election will be the November 
2022 general election. 


Art. III, § 13 
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Sec. 13. Ineligibility for governorship. [For proposed amendment, 
see Compiler’s Notes.] No member of Congress, or person holding any office 
under the United States, or this State, shall execute the office of Governor. 


Compiler’s Notes. 

2019 Senate Joint Resolution No. 154, ad- 
opted by the senate April 18, 2019, and con- 
curred in by the house of representatives May 
10, 2019, proposed that Art. III, Section 13 of 
the Constitution be amended by adding the 
following language immediately before the pe- 
riod at the end of the section: 

“except as provided in Article III, Section 12 
with regard to the Speaker of the Senate or the 
Speaker of the House of Representatives tem- 
porarily discharging the powers and duties of 
the office of Governor as Acting Governor”. 

This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 


2021 Senate Joint Resolution No. 10, adopted 
by the senate March 4, 2021, and concurred in 
by the house of representatives May 4, 2021, by 
the required two-thirds (24) vote, proposed that 
Art. III, Section 13 of the Constitution be 
amended as indicated in the corresponding 
2019 Senate Joint Resolution No. 154 note 
above. In accordance with Article XI, Section 3 
of the Constitution of Tennessee, the proposed 
amendment will be submitted to the people at 
the next general election in which a governor is 
chosen. That election will be the November 
2022 general election. 


ARTICLE IV 
ELECTIONS 


Sec. 1. Right to vote — Election precincts — Military duty. 


Attorney General Opinions. 

Although the Tennessee Constitution does 
not prohibit persons under the age of 18 from 
voting in municipal elections, current Tennes- 
see law prohibits persons under the age of 18 
from voting in municipal elections. A munici- 
pality’s home rule status has no effect on the 
application of the suffrage clause to municipal 


elections or on the ability of the legislature to 
establish a statewide age requirement for vot- 
ers. Accordingly, under current law, a munici- 
pality may not allow any person under the age 
of 18 to vote in a municipal election, regardless 
of whether the municipality has adopted home 
rule. OAG 18-29, 2018 Tenn. AG LEXIS 28 
(7/6/2018). 


NOTES TO DECISIONS 


13. Election Laws. 

Registered voters without special vulnerabil- 
ity to COVID-19 were unlikely to succeed on 
their claims that the State’s construction of 
T.C.A. § 2-6-201(5)(C) and (D) violated Tenn. 
Const. art. 1, § 5, where the burden on the 
right to vote was moderate given that the risk 
for in-person voting was significantly less than 


for those vulnerable to the virus, and when 
weighed against the State’s interests in voter 
fraud prevention, fiscal responsibility, and fea- 
sibility, the moderate burden placed on the 
right to vote was justified. Fisher v. Hargett, 
604 S.W.3d 381, 2020 Tenn. LEXIS 283 (Tenn. 
Aug. 5, 2020). 


ARTICLE VI 
JUDICIAL DEPARTMENT 


Sec. 1. Judicial power. 


Attorney General Opinions. 

Assuming the Dickson City Court is a court 
established by the General Assembly, the Gen- 
eral Assembly has the authority to reduce the 
jurisdiction of the Dickson City Court by elimi- 
nating its concurrent jurisdiction with the Gen- 
eral Sessions Court of Dickson County in crimi- 
nal cases. The General Assembly has the 


discretion to do so during the term of office of 
the duly elected Dickson City Judge. OAG 17- 
08, 2017 Tenn. AG LEXIS 8 (2/8/2017). 
Because an airport authority has discretion 
to determine the fees applicable to businesses 
operating on its property when it enters into 
contracts or other agreements with those busi- 
nesses, it may impose a fuel flowage fee as part 
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of those agreements. An airport authority may 
enter into agreements that require non-profit 
entities to pay fuel flowage fees. OAG 18-32, 
2018 Tenn. AG LEXIS 31 (7/20/2018). 

The Tennessee Constitution gives the Legis- 
lature the exclusive authority to create inferior 
courts, including a business court. The Tennes- 


JUDICIAL DEPARTMENT 


Art. VI, § 4 


see Supreme Court may create a business 
docket in an inferior court within the limits 
established by the Tennessee Constitution. The 
judges assigned to the business court or to the 
business docket must be elected in accordance 
with the Tennessee Constitution. OAG 18-33, 
2018 Tenn. AG LEXIS 32 (7/30/2018). 


NOTES TO DECISIONS 


ANALYSIS 


a System of Courts. 
11. —County Court. 


2. System of Courts. 


11. —County Court. 

Because the offense occurred in Lawrence 
County, Tennessee the Lawrence County Cir- 
cuit Court had subject matter jurisdiction over 
defendant’s misdemeanor charges; defendant, a 


Sec. 3. Supreme court judges. 


resident of the State by his own admission, 
drove a motor vehicle on a public highway in 
Lawrence County and then personally ap- 
peared in the Lawrence County Circuit Court 
to stand trial, thus vesting that court with 
personal jurisdiction. State v. Hirsch, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 887 (Tenn. 
Crim. App. Sept. 28, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 40 (Tenn. Jan. 18, 
2018), cert. denied, Hirsch v. Tennessee, 202 L. 
Ed. 2d 70, 139 S. Ct. 116, — U.S. —, 2018 U.S. 
LEXIS 5670 (U.S. Oct. 1, 2018). 


NOTES TO DECISIONS 


0.5. Applicability. 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional provision dealing with the appointment 
and election of court judges because that con- 
stitutional provision does not prohibit the leg- 
islature from enacting laws providing for a 


Sec. 4. Judges of inferior courts. 


Attorney General Opinions. 

Proposed legislation that gives the Tennessee 
Supreme Court the authority to appoint any 
former judge or justice who has at least one 
year of judicial service to serve as “a senior 
judge to hear complex commercial disputes” 
raises significant constitutional concerns. Un- 
like existing law, the proposed legislation 
would permit a former judge who has minimal 
judicial experience and who has never won a 
judicial election to serve in a judicial capacity. 
And the appointment would not be temporary 
but would be for a four-year term, renewable 
without limitation at the discretion of the Su- 
preme Court. The election requirement of ar- 
ticle VI, section 4 is not absolute, as demon- 
strated by the several provisions that allow 
unelected individuals to exercise judicial au- 
thority for a limited time or limited purpose, 
but the proposed legislation would undermine 
the election requirement to an extent not pro- 
vided in existing law. However, the proposed 
legislation that would allow the Supreme Court 
to transfer complex commercial cases from the 
assigned trial court judge to a senior business 


different manner of appointment, removal, and 
level of executive control over administrative 
tribunals. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


judge does itself not raise constitutional con- 
cerns. It constitutes a specific grant of author- 
ity to transfer cases in furtherance of the Su- 
preme Court’s existing supervisory authority. 
OAG 18-14, 2018 Tenn. AG LEXIS 15 (3/23/ 
2018). 

Because an airport authority has discretion 
to determine the fees applicable to businesses 
operating on its property when it enters into 
contracts or other agreements with those busi- 
nesses, it may impose a fuel flowage fee as part 
of those agreements. An airport authority may 
enter into agreements that require non-profit 
entities to pay fuel flowage fees. OAG 18-32, 
2018 Tenn. AG LEXIS 31 (7/20/2018). 

The Tennessee Constitution gives the Legis- 
lature the exclusive authority to create inferior 
courts, including a business court. The Tennes- 
see Supreme Court may create a business 
docket in an inferior court within the limits 
established by the Tennessee Constitution. The 
judges assigned to the business court or to the 
business docket must be elected in accordance 
with the Tennessee Constitution. OAG 18-38, 
2018 Tenn. AG LEXIS 32 (7/30/2018). 


Art. VI, $5 
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NOTES TO DECISIONS 


ANALYSIS 


0.5. Applicability. 
12. City Courts. 


0.5. Applicability. 

Statutes creating the Workers’ Compensa- 
tion Appeals Board do not violate the constitu- 
tional provision dealing with the appointment 
and election of court judges because that con- 
stitutional provision does not prohibit the leg- 
islature from enacting laws providing for a 
different manner of appointment, removal, and 
level of executive control over administrative 
tribunals. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 


16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


12. City Courts. 

Because defendant was found guilty of violat- 
ing a municipal ordinance, the court of criminal 
appeals was without subject matter jurisdiction 
to consider the case, and thus, it had to transfer 
the case to the court of appeals for further 
adjudication; the case was treated as a civil 
violation of a municipal ordinance from its 
inception, and a circuit court order found defen- 
dant guilty of violating a city ordinance for 
failure to adhere to a stop sign. City of McMinn- 
ville v. Hubbard, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 104 (Tenn. Crim. App. Feb. 
20, 2019). 


Sec. 5. Attorney general and reporter. [For Proposed amendment, 
see Compiler’s Notes.] An Attorney General and Reporter for the State, shall 
be appointed by the Judges of the Supreme Court and shall hold his office for 
a term of eight years. An Attorney for the State for any circuit or district, for 
which a Judge having criminal jurisdiction shall be provided by law, shall be 
elected by the qualified voters of such circuit or district, and shall hold his office 
for a term of eight years, and shall have been a resident of the State five years, 
and of the circuit or district one year. In all cases where the Attorney for any 
district fails or refuses to attend and prosecute according to law, the Court 


shall have power to appoint an Attorney pro tempore. 


Compiler’s Notes. 

2019 Senate Joint Resolution No. 1, adopted 
by the senate February 21, 2019, and concurred 
in by the house of representatives April 18, 
2021, proposed that Art. VI, Section 5 of the 
Constitution be amended by deleting the first 
sentence and substituting the following: 

“To select an Attorney General and Reporter 
for the State, the Supreme Court shall nomi- 
nate a person to serve as Attorney General and 
Reporter and submit the name to the General 
Assembly. The nomination shall be made by the 
Supreme Court in open court and with recorded 
votes. The General Assembly shall confirm the 
nomination of the Supreme Court’s nominee 
within sixty (60) calendar days immediately 
following the nomination if the General Assem- 
bly is in session and within sixty (60) calendar 
days, beginning on the convening date of the 
next annual legislative session following the 
nomination, if the General Assembly is not in 
session when the nomination is made. The 


nominee of the Supreme Court shall be con- 
firmed if a majority of the members to which 
each house of the General Assembly is entitled 
vote for confirmation. The Supreme Court 
nominee is confirmed by default if the General 
Assembly fails to take a vote to confirm within 
the required time period. If the Supreme 
Court’s nominee fails to receive the vote re- 
quired when a vote is taken, then the Supreme 
Court shall, within sixty (60) calendar days, 
nominate another person to serve as Attorney 
General and Reporter. Upon confirmation, the 
Attorney General and Reporter shall hold office 
for a term of six (6) years and until a successor 
is nominated and confirmed. Each Attorney 
General and Reporter shall be at least thirty 
(30) years of age, shall be a citizen of the United 
States, shall be an attorney duly licensed in 
this State, and shall have been a resident of 
this State at least five (5) years immediately 
preceding nomination by the Supreme Court.” 
This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 








| 
| 
| 
| 
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JUDICIAL DEPARTMENT 


Art. VI, § 9 


NOTES TO DECISIONS 


ANALYSIS 


District Attorney General. 
—Indictments. 


District Attorney General. 


po my ON 


—Indictments. 
Even if the State chose to pursue the case of 
the victim’s friend first against defendant and 


Sec. 7. Compensation of judges. 


Attorney General Opinions. 

The judicial branch of the state government, 
as employer, may remit the professional privi- 
lege tax, as permitted under T.C.A. § 67-4- 
1709, on behalf of judges employed by the 


then the victim’s case because the lack of a 
special relationship in the first case increased 
the likelihood of consecutive sentencing in the 
instant case, it was a proper exercise of pros- 
ecutorial discretion. State v. Klein, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 809 (Tenn. 
Crim. App. Sept. 6, 2017). 


State. Such a payment by the employer is not 
an “increase” in a judge’s compensation within 
the meaning of article VI, section 7 of the 
Tennessee Constitution. OAG 18-27, 2018 
Tenn. AG LEXIS 25 (6/29/2018). 


Sec. 8. Jurisdiction of inferior courts. 


Attorney General Opinions. 

Assuming the Dickson City Court is a court 
established by the General Assembly, the Gen- 
eral Assembly has the authority to reduce the 
jurisdiction of the Dickson City Court by elimi- 
nating its concurrent jurisdiction with the Gen- 


Sec. 9. Judge’s charge. 


eral Sessions Court of Dickson County in crimi- 
nal cases. The General Assembly has the 
discretion to do so during the term of office of 
the duly elected Dickson City Judge. OAG 17- 
08, 2017 Tenn. AG LEXIS 8 (2/8/2017). 


NOTES TO DECISIONS 


18. Comments on Evidence. 

Trial court’s instruction as to the voluntari- 
ness of defendant’s statements to the police did 
not constitute an improper comment on the 
evidence because it did not risk confusing or 
misleading the jury; the instruction was given 
immediately after the testimony at issue; and 
the trial court, prior to juror deliberation, also 
instructed the jury on how to consider defen- 
dant’s statement and how to consider the trial 
court’s rulings on the admissibility of evidence 
State v. Crawford, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 791 (Tenn. Crim. App. Aug. 
31, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 870 (Tenn. Dec. 6, 2017). 

Trial court’s comments on the evidence were 
improper, but the improper comments did not 
rise to the level of plain error because the 
record demonstrated that they did not contrib- 
ute to the jury’s verdict; the jury’s verdict, 
which included an acquittal and convictions for 
lesser-included offenses, demonstrated that the 
jury was able to weigh the proof presented by 
both parties and reach a verdict based on the 
evidence presented, including defendant’s tes- 
timony. State v. Jones, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 125 (Tenn. Crim. App. Feb. 


21, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 468 (Tenn. July 18, 2018). 

Trial court’s questions to the victim did not 
constitute an improper comment on the evi- 
dence because the questions did not suggest 
any answer and instead were intended to either 
clarify a point or to supply an omission; the 
trial court’s questions were not a comment 
upon the evidence but a clarification of the child 
victim’s understanding of the sexual terminol- 
ogy she used, and accordingly, no clear and 
unequivocal rule of law was breached. State v. 
Jones, — S.W.38d —, 2018 Tenn. Crim. App. 
LEXIS 126 (Tenn. Crim. App. Feb. 21, 2018). 

Even though the trial court erred in com- 
menting on the prevalence of sex crimes to the 
jury because it was not evidence and a fact that 
could have influenced the jury, the error in 
isolation was harmless. State v. Watkins, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Mar. 26, 2019). 

There was nothing in the trial court’s re- 
marks that constituted an impermissible com- 
ment upon the facts because it was clear from 
the record that the trial court did not instruct 
the jury to discount the video of defendant’s 
DUI arrest or direct the jury to particular parts 
that it found to be irrelevant. Instead, by way of 


Art. VI, § 10 


explanation for the fact that the jury had been 
repeatedly excused from the courtroom, the 
trial court merely informed the jury that it had 
found parts of the video irrelevant, but the jury 
was free to watch the entire video while delib- 
erating if it wished. State v. Worthington, — 
S.W.3d —, 2019 Tenn. Crim. App. LEXIS 300 
(Tenn. Crim. App. May 8, 2019). 

Trial judge did not violate this section by 
stating “You’ve made your point, Move on,” 
because no reasonable juror would interpret 
these two sentences uttered by the trial court 
as indicating that the court agreed with the 
point being made and was somehow making a 


Sec. 10. Certiorari. 
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ruling on a matter of fact. Siler v. Scott, 591 
S.W.3d 84, 2019 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. May 30, 2019). 

Defendants were not entitled to relief on the 
issue regarding their claim that the trial court 
improperly commented on the evidence by 
separating multi-page exhibits and placing 
them in manila folders. The trial court’s actions 
merely tried to organize the 103 exhibits con- 
taining approximately 1500 pages of informa- 
tion, and in doing so, the trial court did not even 
remotely comment on the evidence. State v. 
Lyons, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 100 (Tenn. Crim. App. Mar. 22, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


5. Verification. 
5.5. Subject-Matter Jurisdiction. 


5. Verification. 

Appellant failed to affirm that the contents of 
his petition were true; because of this, his 
petition did not comply with the requirements 
of Tenn. Const. art. VI, § 10 and T.C.A. § 27- 
8-104(a); therefore, the trial court properly dis- 
missed his petition for lack of subject matter 
jurisdiction. Sepulveda v. Tenn. Bd. of Parole, 
582 S.W.3d 270, 2018 Tenn. App. LEXIS 751 
(Tenn. Ct. App. Dec. 21, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 240 (Tenn. 
May 20, 2019). 


5.5. Subject-Matter Jurisdiction. 

Trial court properly dismissed, for lack of 
jurisdiction, the neighbors’ petition for writ of 
certiorari challenging a planning commission’s 
decision because their motions to alter or 
amend were attempts to relitigate a matter 
that had already adjudicated, the trial court’s 


Sec. 11. Incompetency of judges — 


Attorney General Opinions. 

General sessions court judges may not sit by 
interchange for circuit court judges or chancel- 
lors in the absence of a private act specifically 
granting such interchange authority, except 
"for the exclusive purpose of hearing and decid- 
ing uncontested and irreconcilable differences 
in divorce cases" in counties with a population 


final order of dismissal and subsequent order 
denying relief to the neighbors resolved all of 
the claims between the parties, and the neigh- 
bors’ petition for writ of certiorari did not 
comport with the statutory and constitutional 
requirements in order to vest the trial court 
with subject-matter jurisdiction. Metz v. Metro. 
Gov’t of Nashville & Davidson Cty., 547 S.W.3d 
221, 2017 Tenn. App. LEXIS 694 (Tenn. Ct. 
App. Oct. 17, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 173 (Tenn. Mar. 15, 
2018). 

Trial court lacked subject matter jurisdiction 
to review a decision of a board of zoning appeals 
forbidding landowners from hosting an off-road 
event because (1) the petition seeking review 
was not verified as required, and (2) the peti- 
tion could not be treated as seeking declaratory 
relief, as the petition contested a quasi-judicial 
decision, and the relief sought was identical to 
the relief available in a petition for writ of 
certiorari. Keith v. Maury Cty. Bd. of Zoning 
Appeals, — S.W.3d —, 2019 Tenn. App. LEXIS 
406 (Tenn. Ct. App. Aug. 21, 2019). 


Special judges. 


over 700,000. The General Assembly, by private 
act, may authorize general sessions judges to 
interchange with circuit court judges and chan- 
cellors in a particular county, as long as the 
General Assembly has a rational basis for 
granting interchange authority in that county. 
OAG 19-14, 2019 Tenn. AG LEXIS 49 (9/9/ 
2019). 


NOTES TO DECISIONS 


ANALYSIS 
pd) Consent and Waiver. 
6. Interest in Case. 


re Prior Service as Counsel. 

10. Prejudging Case. 

21. Insufficient Evidence to Require Recusal. 
23. Insufficient Grounds. 
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2. Consent and Waiver. 

Cousins waived their right to challenge the 
probate judge’s impartiality because they did 
not promptly file the recusal motion after the 
facts forming the basis for the motion became 
known; the cousins knew the probate judge’s 
propensity to use result-oriented adjudication 
to defy precedent and rule according to the 
probate judge’s self-centered predisposition but 
admittedly withheld a motion to recuse. Wright 
v. Buyer, — S.W.3d —, 2018 Tenn. App. LEXIS 
412 (Tenn. Ct. App. July 24, 2018). 

Wife waived her right to challenge the trial 
judge’s impartiality because she waited four 
months to seek recusal; instead of promptly 
seeking redress, the wife continued to partici- 
pate in the divorce proceedings and only filed 
her recusal motion when it appeared trial was 
unavoidable. Odom v. Odom, — 8.W.3d —, 2019 
Tenn. App. LEXIS 378 (Tenn. Ct. App. Aug. 5, 
2019). 


6. Interest in Case. 

Denial of defendant’s motion for recusal of 
the trial judge was appropriate because defen- 
dant failed to establish that the judge, as a 
former deputy district attorney general, par- 
ticipated in the case in any way that was 
personal or substantial such that the judge’s 
impartiality reasonably might have been ques- 
tioned, despite the judge’s campaign letter stat- 
ing that the judge supervised all criminal pros- 
ecutions in the county. A person of ordinary 
prudence would have had no reasonable basis 
to question the judge’s impartiality in the case. 
State v. Styles, — S.W.3d —, 2020 Tenn. LEXIS 
478 (Tenn. Oct. 30, 2020). 


7. Prior Service as Counsel. 

Denial of a motion to recuse a trial judge who 
served as a deputy district attorney general in 
the county when defendants were indicted by a 
grand jury was appropriate because a person of 
ordinary prudence would not have found a 
reasonable basis for questioning the judge’s 
impartiality. Further, a reasonable person 
would have been hard-pressed to believe that 
the judge’s former participation as a deputy 
district attorney general in all the new criminal 
cases in the county in a year was personal and 
substantial. State v. Griffin, — S.W.3d —, 2020 
Tenn. LEXIS 479 (Tenn. Oct. 30, 2020). 


10. Prejudging Case. 

Trial court in a divorce proceeding did not err 
in refusing one party’s motion for recusal based 
on statements and rulings which the judge 
made at a hearing because, based on the hear- 
ing transcript, the trial judge did not prejudge 
the issues of alimony, attorney’s fees, or parent- 
ing time before the parties had a chance to 
present evidence on these issues at a final 
hearing. Rich v. Rich, — S.W.3d —, 2018 Tenn. 
App. LEXIS 229 (Tenn. Ct. App. Apr. 27, 2018). 


JUDICIAL DEPARTMENT 


Art. VI, § 11 


21. Insufficient Evidence to Require Re- 
cusal. 

Trial court judge properly entered a written 
order denying the mother’s motion to recuse 
because the trial court judge’s remarks at the 
conclusion of the hearing on September 29, 
2017, regarding the mother’s relocation with 
the minor child to Indiana would not have led a 
well-informed, disinterested observer to ques- 
tion the impartiality of the judge as the judge 
took great pains to explain in her remarks that 
she was not prejudging the issues in the case; 
and she made clear in those remarks that she 
viewed both parties as good parents, and that 
they both were needed in the life of their minor 
child. Such remarks did not indicate any bias or 
prejudice against the mother, let alone the level 
of bias or prejudice necessary to warrant recu- 
sal. Metzger v. Metzger, — S.W.3d —, 2018 
Tenn. App. LEXIS 24 (Tenn. Ct. App. Jan. 23, 
2018). 

Record was insufficient to support a finding 
that the probate court judge erred in its denial 
of cousins’ motion to recuse because the cousins 
did not support their motion with an affidavit 
or a declaration under penalty of perjury on 
personal knowledge. Wright v. Buyer, — S.W.3d 
—, 2018 Tenn. App. LEXIS 412 (Tenn. Ct. App. 
July 24, 2018). 

Wife’s motion to recuse the trial judge was 
properly denied because the wife failed to show 
a reasonable basis for questioning the trial 
judge’s impartiality; the trial court did not rule 
in excess of the relief the husband requested, 
and the transcript of the contempt hearing 
reflected no disdain toward the wife. Stark v. 
Stark, — S.W.3d —, 2019 Tenn. App. LEXIS 
302 (Tenn. Ct. App. June 18, 2019), appeal 
dismissed, — S.W.3d —, 2020 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. Jan. 31, 2020). 

Trial court properly denied a wife’s recusal 
motion because the wife failed to provide suffi- 
cient evidence that would give a person of 
ordinary prudence in the judge’s position a 
reasonable basis for questioning the judge’s 
impartiality. Odom v. Odom, — S.W.3d —, 2019 
Tenn. App. LEXIS 378 (Tenn. Ct. App. Aug. 5, 
2019). 

Trial court did not err in denying a mother’s 
motion for recusal where although the mother 
had included an affidavit, she had not alleged 
that the chancellor had a pecuniary or property 
interest or some other right in the instant 
litigation, nor had she mentioned the chancel- 
lor’s kinship to either party, a prior of counsel 
relationship to either party, or having presided 
over the trial. Dye v. Dye, — S.W.3d —, 2019 
Tenn. App. LEXIS 607 (Tenn. Ct. App. Dec. 18, 
2019). 


23. Insufficient Grounds. 

Denial by a trial court of a parent’s motion to 
recuse the trial court was appropriate in a 
post-divorce child custody proceeding after the 


he 


Art. VI, § 14 


trial court, sua sponte, ordered the parent to 
undergo a mental examination because the 
trial court’s decision to lodge a sua sponte 
motion for a mental examination of the parent 
and to ultimately order the examination in the 
case did not create an appearance of bias for 
which recusal was necessary. C. D. B. v. A.B., — 
S.W.3d —, 2018 Tenn. App. LEXIS 215 (Tenn. 
Ct. App. Apr. 26, 2018). 

Although a husband alleged that the judge 
had to be recused in a divorce action because 
the husband claimed that the judge could not 
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remain impartial when the husband was ac- 
cused of soliciting the murder of a judicial 
colleague, the judge did not have a duty to 
recuse in the case because there were no facts 
alleged or shown in the record either that 
demonstrated actual bias on the part of the 
judge, or that would have led a well-informed, 
disinterested observer to question the impar- 
tiality of the judge in the case. Montgomery v. 
Montgomery, — S8.W.3d —, 2020 Tenn. App. 
LEXIS 488 (Tenn. Ct. App. Nov. 2, 2020). 


Sec. 14. Fines exceeding fifty dollars to be assessed by jury. 


NOTES TO DECISIONS 


13. Fines Not Excessive. 

Because the blood alcohol or drug concentra- 
tion test fee, which was imposed by the General 
Assembly, is mandatory in every case in which 
an individual is convicted of the specified of- 


fenses, the trial court had no discretion when 
assessing it, and the fine could not be consid- 
ered excessive. State v. Franklin, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 640 (Tenn. Crim. 
App. Aug. 21, 2018). 


ARTICLE VII 
STATE AND COUNTY OFFICERS 


Sec. 1. County government — Elected officers — Legislative body — 
Alternate forms of government. 


Attorney General Opinions. 

Once elected, members of a charter commis- 
sion have a duty to prepare and file a charter 
for consideration by the people. The applicable 
statutes place no limits on a county legislative 
body’s authority to extend the time a charter 
commission has to prepare and file its proposed 


charter. State law does not provide any other 
specific remedies for a charter commission’s 
failure to fulfill its duty, but a county legislative 
body has some implied authority over the con- 
tinued existence of the commission. OAG 18-36, 
2018 Tenn. AG LEXIS 35 (7/30/2018). 


ARTICLE IX 
DISQUALIFICATIONS 


Sec. 1. Ineligibility of ministers and priests to seats in legislature. 
[For proposed amendment, see Compiler’s Notes.] Whereas Ministers of 
the Gospel are by their profession, dedicated to God and the care of souls, and 
ought not to be diverted from the great duties of their functions; therefore, no 
Minister of the Gospel, or priest of any denomination whatever, shall be 
eligible to a seat in either House of the Legislature. 


section. 
This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 


Compiler’s Notes. 

2020 Senate Joint Resolution No. 178, ad- 
opted by the senate May 2, 2019, and concurred 
in by the house of representatives June 17, 
2020, proposed that Art. IX, Section 1 of the 
Constitution be amended by deleting the 
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ARTICLE X 
OATHS, BRIBERY OF ELECTORS, NEW COUNTIES 


Sec. 2. Oath of members of the general assembly. 


Attorney General Opinions. 

A question was asked whether the knowing 
and willful passage of laws that authorize pos- 
session, prescription, or other distribution, 
transportation, sale, or use of a controlled sub- 
stance potentially create a situation of failing to 
support the United States Constitution and of 
false swearing. Even assuming that the as- 
sumption underlying the question is correct, 
whether a member of the General Assembly 


has violated the oath of office is a determination 
that rests solely with that member’s respective 
chamber, as does any decision about appropri- 
ate sanctions if a member is found to have 
violated the oath of office. In any event, a 
legislator could not be sued for proposing or 
voting for legislation ultimately determined to 
be unconstitutional or otherwise detrimental. 
OAG 18-46, 2018 Tenn. AG LEXIS 45 (10/30/ 
2018). 


ARTICLE XI 
MISCELLANEOUS PROVISIONS 


Sec. 3. Amendments to Constitution. 


NOTES TO DECISIONS 


11. Constitution Submitted to People. 
Vote-counting method employed by Tennes- 
see State officials in 2014 election, in which 
voters approved amendment to Tennessee Con- 
stitution making clear that Constitution was 
not to be construed as securing or protecting 
right to abortion or requiring funding of abor- 
tion, was reasonable and true to meaning of 
Tenn. Const. art. XI, § 3, as confirmed by 


Sec. 5. Lotteries. 


Attorney General Opinions. 

Payment of Advanced Placement (AP) exami- 
nation fees for high school students from net 
proceeds of the Tennessee Lottery is not autho- 
rized under Tenn. Const. Article XI, Section 5. 
OAG 17-10, 2017 Tenn. AG LEXIS 10 (2/15/ 
2017); 

Whether a particular sports betting contest 
comes within Tennessee’s constitutional prohi- 
bition of lotteries would turn upon the particu- 
lar facts of the contest as it is actually con- 
ducted. If chance is the dominant factor in 


state-court’s declaratory judgment ruling; 
State officials’ actions did not result in any 
infringement of plaintiffs’ voting rights, and 
thus, district court’s judgment in favor of plain- 
tiffs on their due process and equal protection 
claims had to be reversed. George v. Hargett, — 
F.3d —, 2018 FED App. 7P, 2018 U.S. App. 
LEXIS 509 (6th Cir. Jan. 9, 2018). 


determining the outcome of the contest, the 
contest constitutes a lottery and, absent an 
amendment to the Tennessee Constitution, the 
General Assembly may not authorize the con- 
test solely through legislative action. If skill is 
the dominant factor in determining the out- 
come of the contest, the General Assembly may 
legalize the contest solely through legislative 
action without a constitutional amendment. 
OAG 18-48, 2018 Tenn. AG LEXIS 47 (12/14/ 
2018). 


Sec. 8. General laws only to be passed. 


Attorney General Opinions. 

The citizenship requirements for licensure 
under T.C.A. §§ 47-26-804 and 47-26-1004 
likely violate the equal protection guarantees of 
the Tennessee and U.S. Constitutions. The 
Commissioner of Agriculture may issue a certi- 
fied public weigher license or a public weigh- 
master license to an applicant who is not a 


citizen of the United States, provided the appli- 
cant is otherwise qualified and provided that 
issuing the license does not violate any appli- 
cable federal law. OAG 16-46, 2016 Tenn. AG 
LEXIS 45 (12/22/2016). 

The city of Lakeland, a municipality orga- 
nized under a city manager-commission char- 
ter, does not have the authority to impose 


Art. XI, § 8 


mandatory fees upon its residents to fund fire 
protection services. A general law of local appli- 
cation authorizing the city of Lakeland, but not 
other municipalities, to impose mandatory fees 
upon its residents for fire protection services 
would be constitutionally suspect. OAG 17-06, 
2017 Tenn. AG LEXIS 6 (1/30/2017). 

Senate Bill 1062/House Bill 1114, 110th Gen. 
Assem. (2017) would establish state-law re- 
quirements related to the inspection, licensure, 
and operation of motorboats carrying passen- 
gers for hire in tourist resort counties, includ- 
ing boats operating on the French Broad River. 
Certain applications of the inspection and li- 
censure requirements in the proposed legisla- 
tion would likely be preempted by the compre- 
hensive federal statutory and _ regulatory 
scheme governing vessels operating on the 
navigable waters of the United States. But the 
restrictions in the draft legislation on the time 
and manner of the operation of motorboats 
carrying passengers for hire would not be pre- 
empted. The proposed legislation does not vio- 
late the equal protection guarantees of the 
Tennessee Constitution or the U.S. Constitu- 
tion by treating vessels that carry passengers 
for hire in tourist resort counties differently 
than the same vessels in other counties and 
differently than recreational vehicles in tourist 
resort counties. OAG 17-45, 2017 Tenn. AG 
LEXIS 45 (10/9/2017). 

Legislation that (1) required an individual 
who had been convicted of driving under the 
influence (DUI) to bear a driver’s license with a 
marker denoting the DUI conviction and (2) 
imposed a misdemeanor penalty on any estab- 
lishment that sold alcohol to an individual 
bearing this type of license would be subject to 
deferential review, but it would raise constitu- 
tional concerns due to its breadth and categori- 
cal operation. OAG 18-02, 2018 Tenn. AG 
LEXIS 2 (1/11/2018). 

Proposed legislation would establish a con- 
tinued-use provision for short-term rental 
units, which would prohibit local governments 
from applying regulations and restrictions to 
short-term rental units that were in operation 
before the enactment of those regulations and 
restrictions. The legislation would not apply, 
however, to regulations and restrictions en- 
acted by a local government before January 1, 
2014. By allowing some local governments to 
enforce their rules governing short-term rental 
units uniformly but preventing other local gov- 
ernments—namely those that enacted rules af- 
ter January 1, 2014~-from doing so, the pro- 
posed legislation does not _ constitute 
impermissible class legislation. However, a pro- 
vision which would allow some local govern- 
ments to continue to prohibit short-term rent- 
als but would prevent local governments that 
did not enact such laws prior to August 1, 2017, 
from doing so would, constitute impermissible 
class legislation. The proposed legislation 
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would also prevent a local government from 
considering the leasing of a residential dwelling 
as a short-term rental for purposes of determin- 
ing land use or utility rates. This provision does 
not violate article II, section 28 of the Tennes- 
see Constitution. Furthermore, the proposed 
legislation does not otherwise violate the U.S. 
Constitution or Tennessee Constitution, includ- 
ing by effectively limiting the ability of a single 
county to restrict short-term rentals or by em- 
ploying terms such as “effectively prohibit” and 
“reasonable compliance” that might be deemed 
too vague to provide meaningful guidance to 
local governments. OAG 18-10, 2018 Tenn. AG 
LEXIS 11 (3/14/2018). 

Proposed Affordable Rental Property Act, 
H.B. 1987, 110th Gen. Assem., 2d Reg. Sess. 
(Tenn. 2018), is constitutional. It articulates a 
rational basis for creating a property tax clas- 
sification for affordable rental housing and, 
thus, satisfies equal protection principles. 
Moreover, it complies with uniform taxation 
and valuation principles under the rationale 
stated in Marion County v. State Board of 
Equalization, 710 S.W.2d 521 (Tenn. Ct. App. 
1986). OAG 18-16, 2018 Tenn. AG LEXIS 13 
(4/2/2018). 

Proposed legislation intended to exempt 
Obion County from the operation of T.C.A. 
§ 67-4-1425 by means of a narrow population 
bracket would raise significant constitutional 
concerns. OAG 18-18, 2018 Tenn. AG LEXIS 17 
(4/4/2018). 

Proposed legislation that would reduce the 
drug-free school zones from 1000 feet to 500 
feet in counties having a population of 300,000 
or more is likely to be deemed constitutional if 
the population bracket differences relate to a 
matter in respect of which a difference in popu- 
lation could furnish a rational basis for diver- 
sity of laws. OAG 19-05, 2019 Tenn. AG LEXIS 
5 (4/5/2019). 

2019 Tenn. Pub. Acts, ch. 350, which applies 
only to Madison County by means of a narrow 
population bracket, raises constitutional con- 
cerns. Public Chapter 350 amends T.C.A., title 
49, ch. 2, part 2, to add a procedure that allows 
the registered voters of a county to petition for 
an election to recall a member of the local board 
of education. However, T.C.A. § 49-2-213 “only 
applies in counties having a population of not 
less than 98,200 nor more than 98,300, accord- 
ing to the 2010 federal census or any subse- 
quent federal census.” Because of this narrow 
population bracket, the recall procedure cur- 
rently applies only to Madison County, as the 
legislature apparently intended it to do. Legis- 
lative classifications based on population 
brackets do enjoy a presumption of constitu- 
tionality, but they must also be supported by 
some justification related to population. Nei- 
ther the text of Public Chapter 350 nor its 
legislative history provides a rationale for the 
distinction it creates between Madison County 
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and all other counties with respect to the recall 
of members of local boards of education. Nor is 
any rational basis for such a distinction readily 
apparent. Absent a rational basis for the dis- 
tinction between Madison County and all other 
counties, Public Chapter 350 raises constitu- 
tional concerns under article I, section 8, and 
article XI, section 8, of the Tennessee Constitu- 
tion. Public Chapter 350 also raises concerns 
under article XI, section 9, of the Tennessee 
Constitution, which prohibits legislation that 
is, in effect, applicable only to a particular 
county if the legislation does not provide for 
local approval. Public Chapter 350 applies only 
to Madison County currently and does not 
provide for local approval. Moreover, in con- 
trast to other legislation that courts have held 
not to implicate article XI, section 9, the popu- 
lation bracket in Public Chapter 350 is so 
narrow that it is unlikely to ever apply to 


MISCELLANEOUS PROVISIONS 


Art. XT; 8:9. 


another county. OAG 19-18, 2019 Tenn. AG 
LEXIS 54 (9/25/2019). 

HB 2919/SB 2925, 111th Tenn. Gen. Assem. 
(2020), which is intended to exempt the city of 
Athens from the operation of TCA § 67-4- 
1425(a) by means of a narrow population 
bracket, raises constitutional concerns. Both 
article I, section 8 and article XI, section 8 of 
the Tennessee Constitution require that a 
population bracket designed to exempt a par- 
ticular county or municipality from a tax law be 
supported by some rational basis related di- 
rectly to the size of the bracketed population. 
Because there does not appear to be such a 
rational basis for creating a narrow population- 
bracket exception from TCA § 67-4-1425 for 
the city of Athens, the proposed legislation 
raises significant constitutional concerns. OAG 
20-12, 2020 Tenn. AG LEXIS 16 (6/12/2020). 


NOTES TO DECISIONS 


ANALYSIS 


66. Application. 
68. Domestic Relations. 


66. Application. 

With no evidence that the General Assembly 
acted with the purpose of discriminating 
against women in enacting the statutory cap on 
noneconomic damages, T.C.A. § 29-39-102 does 
not violate the Tennessee Constitution by dis- 
criminating disproportionately against women; 
without evidence of discriminatory purpose, 
disparate impact alone does not violate the 
equal protection provisions of the Tennessee 
Constitution. McClay v. Airport Mgmt. Servs., 
LLC, 596 S.W.3d 686, 2020 Tenn. LEXIS 84 
(Tenn. Feb. 26, 2020). 


68. Domestic Relations. 

Because a trial court had no rational basis for 
making it more difficult for a father, a defen- 
dant in a civil child support enforcement action, 
to obtain pretrial release than a criminal defen- 
dant, requiring a cash-only bond violated the 
father’s right to equal protection of the law 
under both the state and federal constitutions; 
a trial court’s discretion to require a cash-only 
appearance bond is constrained by the equal 
protection guarantees of the United States and 
Tennessee Constitutions. State ex rel. Haynes 
v. Daugherty, — S.W.38d —, 2019 Tenn. App. 
LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 


ex rel, Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

Defendants in child support enforcement ac- 
tions, by virtue of their alleged wrong, pose no 
risk of danger to the public, and a civil defen- 
dant not facing the possibility of a prison sen- 
tence upon conviction has less incentive to flee 
than a criminal defendant; considering the civil 
contemnor’s risk to the community and incen- 
tive to flee, it is illogical to make it more 
difficult for a defendant in a child support 
enforcement action to secure pretrial release 
than it for a criminal defendant. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

In order to comport with the Equal Protec- 
tion guarantees of both the United States and 
Tennessee Constitutions in a child support en- 
forcement action, the court must follow the 
applicable bail statutes set forth in the Release 
from Custody and Bail Reform Act of 1978 
unless the bail statute or statutes conflict with 
T.C.A. § 36-5-101(f)(2), in which case § 36-5- 
101(f)(2) controls; this mandate includes T.C.A. 
§§ 40-11-122 and 40-11-118. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 


Sec. 9. Power over local affairs — Home rule for cities and counties — 
Consolidation of functions. 


Attorney General Opinions. 
Proposed legislation would establish a con- 


tinued-use provision for short-term rental 
units, which would prohibit local governments 


a 


Art. XI, § 9 


from applying regulations and restrictions to 
short-term rental units that were in operation 
before the enactment of those regulations and 
restrictions. The legislation would not apply, 
however, to regulations and restrictions en- 
acted by a local government before January 1, 
2014. By allowing some local governments to 
enforce their rules governing short-term rental 
units uniformly but preventing other local gov- 
ernments—namely those that enacted rules af- 
ter January 1, 2014—from doing so, the pro- 
posed legislation does not _ constitute 
impermissible class legislation. However, a pro- 
vision which would allow some local govern- 
ments to continue to prohibit short-term rent- 
als but would prevent local governments that 
did not enact such laws prior to August 1, 2017, 
from doing so would, constitute impermissible 
class legislation. The proposed legislation 
would also prevent a local government from 
considering the leasing of a residential dwelling 
as a short-term rental for purposes of determin- 
ing land use or utility rates. This provision does 
not violate article II, section 28 of the Tennes- 
see Constitution. Furthermore, the proposed 
legislation does not otherwise violate the U.S. 
Constitution or Tennessee Constitution, includ- 
ing by effectively limiting the ability of a single 
county to restrict short-term rentals or by em- 
ploying terms such as “effectively prohibit” and 
“reasonable compliance” that might be deemed 
too vague to provide meaningful guidance to 
local governments. OAG 18-10, 2018 Tenn. AG 
LEXIS 11 (3/14/2018). 

Proposed legislation intended to exempt 
Obion County from the operation of T.C.A. 
§ 67-4-1425 by means of a narrow population 
bracket would raise significant constitutional 
concerns. OAG 18-18, 2018 Tenn. AG LEXIS 17 
(4/4/2018). 

Although the Tennessee Constitution does 
not prohibit persons under the age of 18 from 
voting in municipal elections, current Tennes- 
see law prohibits persons under the age of 18 
from voting in municipal elections. A munici- 
pality’s home rule status has no effect on the 
application of the suffrage clause to municipal 
elections or on the ability of the legislature to 
establish a statewide age requirement for vot- 
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ers. Accordingly, under current law, a munici- 
pality may not allow any person under the age 
of 18 to vote in a municipal election, regardless 
of whether the municipality has adopted home 
rule. OAG 18-29, 2018 Tenn. AG LEXIS 28 
(7/6/2018). 

2019 Tenn. Pub. Acts, ch. 350, which applies 
only to Madison County by means of a narrow 
population bracket, raises constitutional con- 
cerns. Public Chapter 350 amends T.C.A., title 
49, ch. 2, part 2, to add a procedure that allows 
the registered voters of a county to petition for 
an election to recall a member of the local board 
of education. However, T.C.A. § 49-2-213 “only 
applies in counties having a population of not 
less than 98,200 nor more than 98,300, accord- 
ing to the 2010 federal census or any subse- 
quent federal census.” Because of this narrow 
population bracket, the recall procedure cur- 
rently applies only to Madison County, as the 
legislature apparently intended it to do. Legis- 
lative classifications based on population 
brackets do enjoy a presumption of constitu- 
tionality, but they must also be supported by 
some justification related to population. Nei- 
ther the text of Public Chapter 350 nor its 
legislative history provides a rationale for the 
distinction it creates between Madison County 
and all other counties with respect to the recall 
of members of local boards of education. Nor is 
any rational basis for such a distinction readily 
apparent. Absent a rational basis for the dis- 
tinction between Madison County and all other 
counties, Public Chapter 350 raises constitu- 
tional concerns under article I, section 8, and 
article XI, section 8, of the Tennessee Constitu- 
tion. Public Chapter 350 also raises concerns 
under article XI, section 9, of the Tennessee 
Constitution, which prohibits legislation that 
is, in effect, applicable only to a particular 
county if the legislation does not provide for 
local approval. Public Chapter 350 applies only 
to Madison County currently and does not 
provide for local approval. Moreover, in con- 
trast to other legislation that courts have held 
not to implicate article XI, section 9, the popu- 
lation bracket in Public Chapter 350 is so 
narrow that it is unlikely to ever apply to 
another county. OAG 19-18, 2019 Tenn. AG 
LEXIS 54 (9/25/2019). 


NOTES TO DECISIONS 


26. Home Rule. 

For Tenn. Const. art. XI, § 9 to apply, the 
Education Savings Account Pilot Program 
(ESA Act) must be applicable to a particular 
county or municipality either in its governmen- 
tal or proprietary capacity; given that the pur- 
pose of the constitution is to give local control 
over local legislation, and the ESA Act is local 
in effect and is applicable to Davidson and 
Shelby counties in their governmental capaci- 
ties, whether the Act also affects or primarily 


affects private rights is irrelevant. Metro. Gov't 
of Nashville v. Tenn. Dep’t of Educ., — S.W.3d 
—, 2020 Tenn. App. LEXIS 434 (Tenn. Ct. App. 
Sept. 29, 2020). 

Tennessee Education Savings Account Pilot 
Program (ESA Act) is (1) local in effect, and (2) 
applicable to Davidson and Shelby counties (3) 
in their governmental capacity; it follows that 
Tenn. Const. art. XI, § 9, paragraph 2 applies 
to Davidson and Shelby counties and that the 
ESA Act is unconstitutional as applied to them 
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due to the lack of the required referendums or 
votes of the county commissions. Metro. Gov't 
of Nashville v. Tenn. Dep’t of Educ., — S.W.3d 


MISCELLANEOUS PROVISIONS 


Art. XI, § 19 


—, 2020 Tenn. App. LEXIS 434 (Tenn. Ct. App. 
Sept. 29, 2020). 


Sec. 12. Education’s inherent value — Public schools — Support of 


higher education. 


Attorney General Opinions. 

The General Assembly has authorized the 
state Board of Education to establish policies, 
guidelines, and minimum standards that gov- 
ern Tennessee’s system of public education, and 
the General Assembly has required local boards 


of education to comply with the state Board’s 
policies, guidelines, and standards in managing 
the public school systems in their respective 
jurisdictions. OAG 18-34, 2018 Tenn. AG 
LEXIS 33 (7/30/2018). 


NOTES TO DECISIONS 


7. Scope of section. 

Plenary authority derived from Tenn. Const. 
art. XI, § 12 relates to public schools, not 
private ones; when encouraging, assisting or 
benefiting private schools, the General Assem- 
bly is operating outside that plenary power, and 


having plenary authority over public schools 
does not mean that other provisions of the 
Tennessee Constitution do not or cannot apply. 
Metro. Gov't of Nashville v. Tenn. Dep’t of 
Educ., — S.W.3d —, 2020 Tenn. App. LEXIS 
434 (Tenn. Ct. App. Sept. 29, 2020). 


Sec. 19. Right to work. [Proposed New Section, see Compiler’s 
Notes.] It is unlawful for any person, corporation, association, or this state or 
its political subdivisions to deny or attempt to deny employment to any person 
by reason of the person’s membership in, affiliation with, resignation from, or 


refusal to join or affiliate with any labor union or employee organization. 


Compiler’s Notes. 

2020 Senate Joint Resolution No. 648, ad- 
opted by the senate February 2, 2020, and 
concurred in by the house of representatives 
June 17, 2020, proposed that Art. XI of the 
Constitution be amended by adding the follow- 
ing language as a new section: 

“It is unlawful for any person, corporation, 
association, or this state or its political subdi- 
visions to deny or attempt to deny employment 
to any person by reason of the person’s mem- 
bership in, affiliation with, resignation from, or 
refusal to join or affiliate with any labor union 
or employee organization.” 

This proposed amendment was referred to 
the One Hundred Twelfth General Assembly. 


2021 Senate Joint Resolution No. 2, adopted 
by the senate March 8, 2021, and concurred in 
by the house of representatives April 29, 2021, 
by the required two-thirds (%) vote, proposed 
that Art. XI of the Constitution be amended by 
adding the new provision as set out in the 
corresponding 2020 Senate Joint Resolution 
No. 648 note and text above. In accordance with 
Article XI, Section 3 of the Constitution of 
Tennessee, the proposed amendment will be 
submitted to the people at the next general 
election in which a governor is chosen. That 
election will be the November 2022 general 
election. 
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